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wits A POSTSCRIPT, UPON contewer or cover 4 
| ATTACHMENTS | 


1 Tre wan. a, null di eee Nase, 


Sis, K er "bs 1770, 
TOTWITHSTANDING the retired fituation of 
my life, I have by accident, whilſt in the country, 
" ins of ſome late legal incidents, which have 'ex- 
cited my, attention. Permit me, therefore to ſay a 
word to you about them. They ſeem to forebode, I 
think, a revival of the obſolete, arraigned, and con- 
demned doctrine about ſtate libels, and to betoken a 
renewal of the ſophiſtical and ingenious fictions which 
formerly were wont to be practiſed 1 in its ſupport. * 


A friend of mine, 1 know, i is ſo hurt by the miſ- 
on garretteers of the time, as almoſt to with this; 
ying out, that © their profeſſed endeavour has been 
ce to vilify the h. of commons, and its exerciſe of the 
c powers which ate neceſſary to its independency, by 
'« ſubjecting the determination of the ſeats of its on 
22 , OO members 


| K 6] 
5 members 7 fo me” rib 1 the lords, And to the 
4 check of the crown. Nothing, ſince the revolu- 
4 tion, bas been of ſo much evil tendency to the de- 
cc mocratic part of the conſtitution. But the ſcribblers 
v of the ſeaſon have gone farther, and endeavoured 
= <« to promote the attempts of the Americans to with- 
draw themſelves from the controul of parliament, 
and to leave them ſubject alone to that of the crown, 
Nay, they have_clamoured becauſe the increaſed 
ſanding army in a neighbouring kingdom has not 
been left at the unlimited diſpoſal of his majeſty. 
And, finally, they have been ſtriving to reduee to 
contempt the courts of juſtice, and the laws, of the 
land. In a word, their plan has been to leſſen the + . 
reverence to law, to diminiſh the dignity, power, 
and freedom of Parliament, and to exalt the prero- 
gative, not only in Great Britain, but in Ireland 
and the plantations. This has been the ſcope of 
their policy. And where they have meddled with 
miniſters, it has principally been with their private 
cr characters. So that both with reſpect to individuals 
* and to the publie, their line of direction has been 
ec ſuch, as a good citizen and an able commonwealtkſ. 
4 man would have diſſuaded and eſchewed. Do we 
„not ſee them deliberately declaring in print, that 
de e dught not to regard meaſures, but men; and to 
adopt and ſtand by noble and particular connections, 
e like gladiators in the corruption of Rome, -inſtead 
#6 of thinking and acting for ourſelves: and the li- 
A berty of the ſubject, in ſupport of the conſtitution, 
1 < the real intereſts of Great Britain, and the well- 
| **'« heing of mankind. 'On their principles of action 
EW. they have choſen, I agree, a proper puppet, or 
& hobbychorſe, for the nobility, the famous Jack of 
=: 5 Ayleſbury, round whom that many-headed monſter 
e hath danced and ſung, with a virtue, Propriety, 
44 and ſenſe, * to that of the ladies i . 
; "IM Beggars | 0 


— 


127 


60 1 Opera, i in their carouzels and careſſes of 
& Captain Macheath. And, ſhould. a war ſoon break 
ec cut, he cannot prove his true patriotiſm more, than 
* by ſtriving, like a penſioner of the Bourbon fa- 

© mily, and a friend of Monfieur D'Eon, to obſtruct 
55 the manning of our navy, and to render it as ex- 
* penſive as poſſible, at the very eve of hoſtilities and 
a national diſtreſs, helped forward v7 12 cries of . | 
.© ſelf and his comrades.” 


But, for my own part, who 8 wiſh the 80 
nioſtication of the laſt- mentioned evil, foretold fo fally 
aand fo repeatedly by the only ſagacious and wonder- 
ful man of the time, had put our fleepy Palinurus 
| timely on his guard; j and who moſt heartily diſlike 
| parliamentary incapacitations for conſtructive breaches 
of the peace, for libels religious or civil, and for the 
unforeſeen and undefinable JO which may be 
created by vote and by miniſters; I cannot, from the 
abuſe of the preſs, be brought entirely to damn the 
thing itſelf; let the virulence, the profligacy, and out- 
rageouſneſs of hireling, intereſted, or factious writers 
be ever ſo great. Nevertheleſs, I am frank to con- 
feſs, that the moſt infamous ſcandal is daily ſpread by 
the moſt abandoned of men through this channel, and 
that the preſent ſyſtem of party-writing ſeems to be 
that of attacking the conſtitution and government, 
_ - inſtead of aſſailing and tradueing the adminiſterers of 
it. It is with pleaſure, therefore, I ſee the authors 
and propagators of ſuch dangerous productions proſe- 
cuted. But, from a deſire of ſuppteſſing theſe peſts of 
ſociety, let nat the officers of law averſtep the line of 
jjuſtice, nor ſubſtitute artificial for real conviction, and 
thereby give footing to a code of Jibel-polity, which 
may hereafter be turned to the deſtruction of the beſt 
and only an. of * ee e liberal | 


-ſeionge. | 
a * OY 
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I Vas told ſome Ge ago, that by a verdict in the _ 


' "- informant, and: ſaid,” ſorely the judge muſt have re- 


| - fuſed to take ſuch. verdict, and muſt have inſtructed 
the jury, that it was their province to find the defend- 
ant guilty or not guilty of the charge, of wickedly 
and ſeditiouſly putting forth the paper. But my 
friend aſſured me, the fact was as he had related it. 
1 begged then to know, whether this unuſual verdict 
was delivered in the common way, in open court, in 
preſence of the counſel. His anſwer was no, it was a 


7 Private verdict, given by conſent, out of the county 
of a mob, wlio entered the judge's houſe along with 


- gined that this mob had raiſed the fears of the judge, 


to come again the next morning into the public court, 


e > F 


noiſe, ., 1 ; 
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: forined; from news- papers and magazines, that the 


for deliberation, as well as for proper converſe upon 


| difficulty „ for, :otherwiſe, | the preſent ; juſticiary of 
|. ; >. "IEP would never haye. conſenced. to a | poſtpone- 


. N So s I 
0 : =” 1 


. ets of a certain libeller, he was found guilty of print: 5 
i ing and publiſhing only. I could ſcarcely credit my 


where the trial was had, at ten at night, in the midſt. 
"the j Jury. Upon which I aſked, whether it was ima- 


and di di fordered his underſtanding, adding, that be this 


. it might, 1 preſumed. the jury, had, according co 
the conſtant practice 1 in privy verdicts, been directed 


and been there 5 whether 9 had Ag 


8 1 88 ae hs in- 


matter has already been ſtirred before the proper tri- 
-butial, Where it has been deemed: ſo extraordinary a 
caſe, as to be ordered to ſtand over for further con- 
5 -/ ſideratidii until the next term, which will give leiſure 


che ſubje& At the ſame time it demonſtrates a real 
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ment for four 3 Nobody dare ſuſpect him of 


95 craft, and he is known to abhor delay. It follows, 


therefore, that he muſt be animated by the pure de- 
fire of maturer reflection. It cannot be the hope of 
compaſſing ſome hollow unanimity in his court, by 
Private colloguing, or of warping their underſtanding 
by ſubtle diſtinctions, into the conceſſion of ſome par- 
ticular .poſtulatum, or preſumed legal hinge, upon 
e the whole ma) be ſpeciouſly proved to: turn. 


Indeed, Ibawe heard i 16 ; whiſpered, that this caſe is 
Lkenec 5 "that of the King againſt. Beate, which may 
be met with in ſeveral of the law reporters *, and 
was determined by the King's Bench, when the great 
Lord C. J. Holt preſided. So auſpicious an authority 
made me look into the books, and the curious caſe 
| ſeems to be, like moſt others, relative to this head of 
imperial offences. Metaphyſics are introduced, com- 
mon ſenſe for ever laid aſide, and a technical interpre- 

tation put upon the ſimpleſt of all expreſſion, t the ver- 
dict of twelve plain men, neithet bred to the law, nor 
any learned profeſſion, unaccuſtomed to the refine- 

ments of ſcience, ignorant of terms of art, and abſo- 
lute ſtrangers to chicanery, and for theſe, among other 
reaſons, denominated the country, Who, indeed, that 
did not deſign to perplex, would reſort to profeſional 
quiddities, as a gloſſary for the language of ordinary 
life? There is no other poſſible way of miſfing the 
meaning, and of inducing a ſenſe different from what 
was intended. Lord Mansfield, to his great honour, 

has always ſcouted this ſort of erudite folly, and very 
early gave a happy preſage of the liberality of his fu- 
ture proceedings. The ſtory goes, that a diligent 
book- read advocate, one day was citing before bim, : 
(ſoon after his promotion to the bench) ſeveral black- 
letter caſes, to prove the genuine conſtruction of an 


a *. - Carthenr, Salkeld, tzth Modern, Lord Raymond. 15 W 


Ta. 


old N de x whereupon His Lordſhip: ter- 


rupted the ſtream of this learning, by aſking, whether 

x, he thought the old woman had ever heard of thoſe 
caſes, and, if not, what common-ſenſe muft ſay to the 

affair; and immediately decreed for common-ſenſs 
againſt Dyer, and one other moſt learned reporter, to 
the abſolute diſcomfiture and aſtoniſhment of the pains- 
taking counſellor,” and the ſatisfaction of the whole 
Nn If this acute Lord acted thus, where the 
matter was reduced into writing by ſome attorney, in 
all probability, what muſt be his conduct with reſpect 
to a parole verdict, delivered off hand, by twelve mere 


laymen? — 7 
But jet us now fee how far the cafe of the en 
* apainft Beare, when rightly underſtcod, is a precedent 


for governing the determination in the matter actually 
depending. Beare was indited * for treacherouſly, 


e falſely, and maliciouſly compoſing writings, and 


«© making and cauling to be compoſed, written, and 
made, and procuring, and induftriouſly collecting 
* ſeveral ſcandalous, falſe, and ſeditious libels, contain- 


ing in them very many falſe, malicious, and ſeditious 


e words and ſentences, matters, ſayings and expreſſions, . 
of the Lord the now King, and of his juſt govern- 

«© ment (0 wit, in one of thoſe libels, intituled, The 
. | 13 Beige 


. 2 © Quod fubdots falſo & malitioſs . 9 5 1 fecit 
% & componi ſcribi & fieri cauſavit, ac fibi procuravit, & induſtrẽ 
4 collegit ſepatale ſeandoloſus, falſos, & ſeditioſos libellos, con- 
T tinent in ſe de domino rege nunc & ejus #qua gubernaticne 
4% duemplurima falſa malitioſa & ſeditioſa verba & ſententias ma- 
„ terias diction. & expreſſion (viz, in uno libello eorum in- 

4 titulat.——The Belgic Boar, to the tune of Chevy Chace) 

2 quos quidem falſos & ſcandaloſos libellos (quorum diverſi fue- 


rxunt impreſſi) ipſe predict. J. Beare, 19 Oct. & diu poſtea in 


4 manibus & cuſtodia ſuis & penes ſe ſcienter & adviſate - clan- * 
+ deſtine & ſeditioſe habuit & cuſtodivit in promptu & parat. ad 
* eoſdem inter ſubditos dicti domini regis & factioſas & malitioſas 


60 4 cccopag diſpergend. 55 & publicand,” . 


, / 


— 


K 1 
2 Gy Boar, to the tune of Chevy Chace, Ke) | 
<6 which falſe. and feandalous libels (ſeveral whereof 
«© were printed) he the ſaid Beare, knowingly: and 
* clandeftinely, and ſeditiouſſy, on ſuch a day, and 
long afterwards, had and kept in his own hands and 
ce cuſtody, and power, in readineſs to be diſperſed, 
e divulged, and publiſhed, among the ſubjects of the 
e ſaid Lone the King, and fa@ious and malicious 
« perfons,” The jury thereon found * © chat as to 
e the g and collecting only of the libels, in the 


. indictment mentioned, the defendant was guilty, 


% and as to all the reſt in the ſaid indictment don 
4 tained, chat he was not guilty thereof,” ; 


It was objected in arreſt of judgment, . none 
could be given againſt the defendant upon this verdict, 
becauſe the jury had acquitted him of all that part of 
the indictment which was criminal, and found him 
gullty only of writing and collecting, which was rather 
_ a folly than a crime; and that in Lamb's caſe i in Lord 


' Coke, it was ante reſolved, that the defendant 


muſt be found to be either the contriver of procurer, 
or publiſherof a libel, ib he ks not to be 
count T. 5 | 


* % Quo {akon be colledionem libeBlorum in jndicti- 
„ mento mentionat. tantum quod defendens eſt culpabilis, & 
4, quo ad totum reſiduum in evdem indictamento content. os 5 
s defendens non eſt inde culpabilis-. 5 


+ In the caſe of Lamb, a proctor, 3 das a 8 Jac. J. 
it was reſolved, even in the Star- Chamber, That every one 

. who ſhall be convicted ought to be a contriver of the libel, or 
ea procurer of the contriving of it, or a malicious publiſher of 
„eit, knowing it to be a libel. If be writes a copy of it, and 
"0p Joes not publiſh it to others, it is no publication of it.” And 
the caſe of the Archbiſhop of Canterbury, or de - libellis fam, 
in the 3 Jac, I. 5 Coke 125, does not carry the doctrine farther ; 
put, if it had, 2 a + pgs _— it muſt have been * | 
e ce | „„ | 
| ber: ET, 1 5 The 


Fn 12 


The Chief: Juſtice ſaid, 5 41 did not regard the 


0c collecting, and it was not the infamous matter or 


ce words which made the libel, for if a man had ſpoken 
e ſuch words, he would not be guilty of making a 


„ libel, it was the writing which worked that effect, 
c for it was not a libel before it was written; and, 
4c the writing being the eſſential thing, the copier of a 
'« libel was a maker of one, for the copy contained 
all things neceſſary to the conſtitution of a libel, 
« viz. the ſcandalous. matter and the writing, and 
«© therefore the copy of a libel was a libel, Wy of 
« courſe, the writer of ſuch. copy a libeller. Indeed, 


in all caſes where a man does the act, which act 


e cauſes the thing to be that which it is, that man 
* ought to be canſtrued the doer of ſuch a thing. 


The copy had alſo the ſame pernicious conſequences, 
« for it perpetuated the memory of the thing, and 


c ſome time or other would come to be publiſhed. 
ce Beſides, bare writing was puniſhable in the Star 
Chamber. That though the writer or collector 
5 never publiſhed theſe libels, yet his having them in 
«© readineſs for that purpoſe, if any occaſion ſhould 
- « happen, was highly criminal: and though he might 
b defign to keep them private, yet, after his death, 
they might fall into ſuch hands as might be inju- 
rious to the government, and therefore men ought 
not to be allowed to have ſuch civil inſtruments i in 
their keeping.” He then twiſted this fine-ſpun tea. 
4 ſoning, into the following logical thread. T he 
« making is che genus, and the compoſing, contriving, 


646 and writing, are the ſpecies. Therefore the find 9 


cc ing the defendant guilty of the writing, is the find- 


00 ing him guilty of the making. But, not content 


even with this, he proves the ſame thing, another 


"My 


mY „ 88 Fs © The matter Seeg e confidered is \ ; 
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"1 13 J 
=” 3 and therefore the finding muſt 7 taken 
* to be criminal. And, this being ſo, if the writing 
ec was innocent, there ought to be a ſpecial finding 
<« of the” particulars which diſtinguiſhed, and excyled . 
LE As to the puny juſtices, Turton and Rokeby, 


they concurred with their chief in omnibus, with due 


deference, and yet ſome how or other the latter ſaid, 
« that the verdict, being the words of lay people, 


* ought to be underſtood according to the vulgar ac- 
0 ceptation: and therefore, though the writing in 


0 point of law were making, yet it was underſtood 


* in common ſpeech otherwiſe. And if the jury 


* found that the defendant did not make the libel, 
c after which they ſhould find that which amounted 
© to the making, that would be repugnant and 


e ſhould be rejected, for all that N - inconliſtent - | 


« with what they had found before,” 


Had not this been a party matter, 1 it . 
1 doubted whether the jury meant to acquit the 
defendant of the atrocious part of the charge, of 


what conſtituted the crime, namely, of having com- 


poſed, intended to publiſh, and written or collected, 
theſe writings, with an intent to vilify the govern- 
ment? And, ſuppoſing the writing to have been made 
„ 1 by what rule of juſtice could the onus Pro- 
bandi be put upon the defendant, when every man is 
to be preſumed innocent, until proved the contrary? 


of genus or ſpecies, or of the gonſideration of a 


conſtruction upon their words, and by that means 
forge a ſenſe the very reverſe of what was intended ? 
The perverſion is palpable and deſtructive of the end 
of juries, inſomuch as it overturns their judgment, 
which is the judgment of the country, and ſubſtitutes 


1 of ſo many regal OR the preciſe evil againſt 


which 


Not one of the jurors had ever heard, I dare engage, 


thing in the abſtract. By what maxim of law, or 
common ſenſe then, could the court put a technical 


— 


3 , 


1 90 which the conſtitution had contrived the erat by 3 jury 
as ns barrier, | 


cularly the logic of . this determination, fince- it is 
growing into repute, and to ſee whether it be not 
arrant ſophiſtry, notwithſtanding the very reſpectable 


men are inſenſibly ſwayed by party, and he was, it is 


1 


K 


» 


It may not now be amile to examine pretty parti- 


authority of my Lord Chief Juſtice Holt. The belt 


known, a zealous revolutioniſt, and owed all his pro- 
motion to King William. His indignation, there- 
fore, was likely to be inflamed by any attempt to 


diſparage or diſgrace that prince. He muſt wiſh to 
check unwarranted abuſe of him, and, like every 
'_ _ hearty friend to a cauſe, rather than not puniſh the 
\ .- object of reſentment, was willing to ſtrain a point 


and to create artificial, if he could not find real, 


ground in law for the purpole. He might conceive 
it was dexterity uſed for an honeſt end, and eventu- 
ally for the ſupport of civil liberty, this monarch 
being the great prop bath of that and the Proteftant 
religion. Such motives are at leaſt the beſt pallia- 


tives which I can ! wggeſt for 0 ee a deter- 


5 mination. 


A ſmall attention to the Ne will convince any. 


FE 2 body that there is one fallacy running through it, 


built on the ambiguity of the words writing and 


making of a writing, which primitively and naturally - 
import the inſcribing with a pen, pencil or ſtylus, 
but metaphorically and figuratively fignify both the 
thoughts and language inſcribed. Indeed, the maker 
of a writing may ſignify the compoſer whoſe mind 
produced the thoughts originally, the ſecretary Who 
drew them up in language, the mere amanuenſis wh 

couched upon paper what was dictated, or ſome | 

tranſeriber; and, of the two laſt, one may know the 

5 Ls tb and the other not. The word writer is ca- 


20 5 


78 t 
| pable of all the very ſame ſenſes. Hers then are fe 
veral different ſignifications in which theſe: two ex- 
preſſions may be received. This furniſhed. Lord Holt 
with a colour for proving every tranſcribing to be 
compoſing, or at leaſt ſeditious making. And he 
effected it, as the reader cannot have forgotten, thus. 
« The genus. can always be predicated of each ſpe- 
4 cies within it. But making is a genus, and com- 


6c poling, contriving, and writing, are ſo many ſpe- 


«© cies under it. Therefore writing is making. Now 
e ente was the writer of the libel, ergo he was the 


© maker.“ However, it is eſſential to right reaſon- 1 5 


ing to uſe the ſame term uniformly in the ſame ſenſe ; 
and it is the logical privilege of a reſpondent to intro- 
duce a diſtinction wherever his opponent introduces a 
term that is ambiguous. . 


The mental being ſuperior to the ene fxealty, | 
beyond all doubt, the making and writing of a kbel. 
mean, in common difcourſe, the compoting of a li- 
bel; as the author is uſually ſty led the writer or maker 

of a book, nobody almoſt in ſpeaking ever pointing 
out the mere copier by thoſe terms; becauſe the con- 
tents of a literary performance are what generally 
make it the theme of ſpeech. However, among writ- 

ing-maſters, clerks, hackney-writers, amanuenſes, 
private ſecretaries, and engroffers, (and perhaps ſpe- 
_.cial pleaders,) the writer and maker of a writing 
denote commonly the mere copier, and in this ſenſe 
copying is termed writing. The ſame. application of 
the words is at times made by all people. 


"Now; which of the felons panaded wall bs af -— 
| certained from the drift of the uſer, and this may be 


collected from the ſubject and context. But, if a _ 


man will reaſon concluſivelv, which ever he takes to 


at firſt he muſt throughout adhere to. If, for 
5 example, by maker or writer he mean author, he 
„ „ ; 9 Cannot 


ok 
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._ cannot predicate that t term me the mere e coppiſt; or if 
by maker or writer he mean a tranſcriber with know-' 


ledge of the import, that term cannot be predicated 
.of one who tranſcribes without knowledge of the im- 


1 5 nor vice verſd. oe oo ry Wo 


In, the caſe of Beare, where the charge was the” 
comin. and making of writings, the maker of them 
mult mean the author, or at leaſt a ſeditious copier 
with an intention of libelling and defaming, and not 
every ſimple penner or tranſcriber. Ir is likewiſe evi- 


dent, that by maker, the chief juſtice himſelf meant 
the author and compoſer, or ſome ſeditious copyiſt, 


by ſaying, „ſuch writing cannot be underſtood of an 
innocent writing, becauſe if any officer of the court, 


* (or ſtudeng ef the law;)*were't to do it, it would be 


6 n libefinſomuch as it would not be done ad in- 
es famian of the party, but to bring the offender to 


-$ juſtice, and jt would be only tenor libelli, and upon 
e ſuch evidence the defendant could not be found 
< guilty.” That is, the mere writing and tranſcrib- 


ing of the identical words and very tenor of a libel, 
Wil not be making a libel, unleſs ſuch writing and 
tranſcribing be done with a deſign to defame, It is 


the intention Which creates the eſſential difference. 
The making then of a libel cannot be affirmed of 


* 8 anboripe 2, 


bs if 
1 * 
EOS BL. 


„The contrary. et don ee very much ff of 


Mr. D. Hume, (philoſopher and hiſtorian,) in his treatiſe on 


human nature, where this doughty moraliſt maintains, that, 
« naturally ſpeaking, there is no more harm in a ſon killing his 


father, than in a young oak growing up by, draining unto . 5 
decay, and deſtroying its parenr-ſtock ;” without ever ones | | 
taking ints the account what conſtitutes the eſſential difference, | | 


the freedom of agency and the knowledge of right and wrong, 


(or, if you will, the criminal n exiſting. in the one, but, | 
_not in the biber. 
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1: As to the affection. 3 the ER”: Pl libel cone 
ſiſts ſolely. in the writing. Mark the conſequence. 


A pettifogging politician need only give any ignorant 2 


lad, at a writing-ſchool, ſix- pence to write from his 


mouth and then dictate a libel, the thoughtleſs writer 


would be the ſole libeller. In reality, according 8 


this narrow way of putting the thing, printing from 
Parole would inſure a printer from being a libeller; 


. or, if any body was fo, it would be the ſetter or 
compoſer of the preſs, and not Os maſter 1 


and director and real Publiſher. 


With reſpect to the ſhort, Wärend . of ; 
vriting in the abſtract being criminal, and that there- 
fore it lies upon a man charged -therewith to prove 


his innocence; it is ſurely the moſt ridiculous co- 


- nundrum ever hatched by any legal pericramum. For, 
in point of ſtrictneſs, if this were true, as put, abſo— 
lutely, a man need only go into any coffee-houſe near 
the Royal Exchange, and inform againſt twenty peo- 
ple as libellers, who muſt all be found guilty forſooth 


without they can in their defense Piove What they 


have written to be innocent: It is, T am Certain, a 


libel upon the common law to affirm in print ſuch 
daoctrine of it. But farther, the mere act of writing 


or tranſeribing, abſtractedly conſidered, cannot be 


: unlawful ; , becauſe all reference or application to 


any particular object, man, or thing, is then : with- 


. drawn, and nothing but a hand ee a pen can 5 


remain. A 


And, upon the whole, eee, if a jury bud 
à man guilty only of the act of writing and tranſcrib- 


| ing, that cannot be taken to be criminal in an uni- 
verſal or general ſenſe, or in the abſtract, ' 


81 In walt the principles laid down in the King 


8 againſt Beare are juſt; for this caſe, eſtabliſhes theſe _ 


axioms, that, whether the writer be author. or copier, 


\ "mp | 8 | | his 


7 =P g * SY. 


— - Bto-ge 


— = 


CR FP ee et es onmme — rn; 
| * 5 = 
* 4 
* 
* by Y 


lv. mercy, find the. defendant 75s gag. Bur, if 


0 
— Rn P * _ 
2 — 4a - + 2 . 4 


wn 


d being a libeller or not, depends pon "I intent 


with which he made the writing; that the jury muſt 


De convinced the writing was made ad infamiam, be- 


Fore they can, on the mere evidence of the writing, 
find the writer guilty of a libel; and that if they do 
not bring him in guilty, or not guilty, of the indict- 
ment, generally, their verdict muſt be conftrued ac- 
cording to its natural import in ordinary ſpeech, and 
the words of it be neither forced from their native 

meaning into a technical one, nor be eie to mat 


ders to which they do not refer, 


aus which . reaſon, where there are more IM 


* one in an indictment, as in the caſe of Beare, 


namely, writing, collecting, making and intending 40 


| publiſh, if che jury find the defendant guilty only of 


the writing and collecting, and not guilty as to the 


„ xe, it is a complete verdict, and is an evident ac- 


quittal; becauſe writing may fignify copying, and 


copying and collecting may be innocent, according to 


the examples put by Lord Holt. Where then fuch 
utiting and collecting have been charged to haue been 


done with malice, and the defendant is found guilty 
only of the writing, (that is, of the copying,) and 


dollecting, the word only muſt mean to negative the 
-imputarion of -malice : it could otherwiſe have no 
valid and neceſſary meaning at all. For, the finding 
the deferidant not guilty as to the reſt, goes to the 


_ «other charges of - making and intending to publiſh. 


And, where a word can have any opergtive and proper 


meaning, it is never by the rules of grammatical or 


legal conſtruction, to be conſidered as ſurpluſage. 


Moreover, if the thing be e * en = | 
Es conſtruction is always to take place. . 


r . | 
| "Evidence as to the intent, they ſhould of themſelves, _ 


they 


„ 1 19 3 
diayalonerehue to do that, diſliking, perhaps, the 
man or his party, and being uncertain, Whether he 

may not be guilty of ſome bad intent by his writing 
or copy, although no ſuch be ſatisfactorily made out, 
will not venture to ſay upon oath, that they believe 
he made ſuch writing ſeditiouſly and maliciouſly, and 
thereſore ſcrupulouſly inſert the word only; 1 fay, in 
ſuch caſe, the merciful law of England does the 
thing which the rigid jury will not do, and obliges 
the judges to pronounce the defendant acquitted. 


- 


4 had the finding fallen ſhort of what it was, by 
dropping the word only, the court ought to have 
'confidered the fubſequent words of not guilty as to 


Upon this legal ground it might be maintained, 


the reſt of the indictment, as intended to acquit the 


defendant of every thing but what the jury had ex- 


preſsly found him guilty of, viz. the writing and © 


collecting, and that .otherwiſe, they would certainly 


| have added the words, ſeditiouſly and. maliciouſly ; "ES . ; 


and that without ſuch addition, there was no crime 
found. For the court cannot, by implication, fup- 
.ply'thoſe, or any words in a criminal caſe, where, un- 


til a man is proved and found guilty, he is to be 


preſumed innocent. All courts of juſtice, more 
*«-eſpecially on the plea of not guilty, muſt go, e- 
e cundum allegata et probata; if therefore the proſe- 


* eutor does not maintain, by his proofs, the matter 
he has alledged to the court, ke muſt fail of he 


-6 juſtice he would demand upon thoſe allegations, 
. * and with this agrees the rule of the civil lawc, 


| quod probationes fint confermes libello.”” Mere , arraign= - _ ; | 
ment or occupation, (whether in the ſhape of indict- 15 | 


ment, information or action,) until ſome legal evi- 


_ «dence; of it be produced, does not even put a man hos 


e mare view mts: nat ny. | 


\ 
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For all which N at ann in the 
kus againſt: Beare, ſtands ſelf. condemned. So much, 
I think, one may venture to _ is dert beyond the 

 poſibille of a doubt. : 205 


It would have been, 1 muſt -tio#, A 7 "FEM caſe; 5 
bad the indictment been preferred againſt Beare, 
merely for ſeditiouſly writing and collecting, and for 
no other cauſes, and the jury had found him guilty 
of writing and collecting only; ; becauſe, in ſuch caſe, 
the word only could have no poſſible other meaning, 
than to negative the ſedition, and, it being contrary 
to all rule of conſtruction to give a word no meaning, 

and to regard it as ſurpluſage where a proper and a 

ſigniſicant meaning may be had, this een 
muſt have been ſubmitted TTW ro arm 1 


But there being in the caſe” of Beare, hey: matter 
nid beſides writing and collecting, (as has been be- 
fore obſerved,) namely, making and publiſhing ; per- 


haps it was contended, that only was no more than an 
implied negative, and that the additional words of 


-< not guilty as to the reſt of the indictment,“ were 
an expreſs negative of thoſe other matters, and there- 
fore both the one and the other were applicable to the 
fame things, and for that reaſon, the word only need 

i not be conſtrued to negative the malice and ſedition 

=. © with which the writing and collecting were charged, | 

k 22 and, if it were not fo conſtrued, that then the find- 

| ing of the defendant guilty of writing and collecting, 

F  - «<would be a complete finding him guilty of all that 

pirt of the charge as laid, to wit, ſeditiouſly and ma- 

BE | 4 "liciouſly. Upon this footing alone could the deter- 

1 + . mination in the King againſt Beare be pretended to . 

it, juſtified. And yet this will not do, for the anſwer 

before given will apply to it, namely, that ſedition 

= . and malice cannot be affirmed of every writing of li 


- of bellous words, becauſe " cannot be — of _ ; : 


1 21 # 


the one does not univerſally comprize the other, there-, 
fore, the finding of the writing only, is not the find- 
ing of the ſedition in criminal proceedings. A jury 
may, if they pleaſe, find guilt, by inference, without 
poſitive proof; but where they do not fich it expreſsly, 
no court can preſume it. 5 


There is, beſides, nach obvious anſwer, which 
is this: it is poſſible the jury might mean, by the 
word only, to confine their verdict to the bare writing 
and collecting, a and to negative the wicked purpoſe 
with which it was charged to have been done; and, 
this being poſſible, undeniably it was the duty of the 

judge, ſeeing the finding to be capable of both in- 
terpretations, to aſk which of them was agreeable to 
their meaning, becauſe that, and not the court's, was 
to be taken. But, if he omitted to do this at the 
time, he was bound afterwards to adopt the milder 
and moſt mercifu] interpretation, according to all the 
dicta of all the books. 0 Jene 5 he did N58 
he that runs may read. : 


I can ſuggeſt ro myſelf but one 7 ſhift which 
could be had recourſe to, and that is the following. 
It might be urged, that the whole charge and trial 
being of a criminal nature, the defendant could not 
be an innocent man, and be found guilty of any part 
of it; it was a contradiction in terms. The whole, 
and every part was laid, to have been done with ſe- 
dition and malice, which is guilt: therefore nothing 
but an acquittal could clear Beare from all guilt; and 
that the word only muſt be underſtood to import, 


of the cletk of 1 or of the law ſtudent 1 : 


that the jury found him guilty ſolely of that part 1 | 


the indiftment, which charged him with wriging and 
collecting, ſeditiouſiy and maliciouſly. But this, 1 
ſay, is entrapping by words; and the ſame fort of 


| 10: would prove, if I ſat down to a diſh of boiled . : 8 8 


Vor. IV. 2 | She : Fo 5 . 
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rabbits, Cs with 0ai6ns; and at of the tabbit, 


that therefore I muſt eat of the onions : whereas it 
would only be probable, and not certain: and, in 


matters of Efithinal-law, where you are to proceed to 
puniſhment, you can go upon nothing but certainty, = 


Probability may be a good ground for accuſation and 


bringing to trial, but it is a very bad one after ver= 
dict, for fine and impriſonment. And if any judge 5 


were to be of opinion, that a man could not be inno- 


cent who was found guilty of any thing by a jury, it 
would behove him to know from them what they : 
meant by the word gvilty, and whether they really 
meant any more by it, than finding the defendant to 
| have done the ſimple act charged. He ought, at 
leaſt, in ſuch a diſputable matter, to inform them 
how he, and a court of law, muſt conſtrue ſuch ver- 
diet, forewarn them of the legal conſequence, and di- 


rectly tell them that there was no ſuch thing in crimi- | 
nal law, as the finding of any fact charged, and find- 
ing it free from guilt ; and if they meant the latter, 


they muſt wholly acquit the defendant, and not find 


him-guilty at all. But the inqueſt of the jury, un- 


Jeſs at the time of bringing it in ſuch explanation 
be had, muſt clearly be taken according to their 


own vulgar acceptation of the terms as lay-perſons, 


and not in the artificial ſenſe da f lawyers and e 


al mill not Fl on «Ge contrary, that any ks | 


0 would. try to inveigle a jury into giving ſuch a ver- 


dict, by telling them, that the naked fact of writing 


and collecting, (or printing and publiſhing, as the 
"caſe may happen, ) was all that was before them. 
"And yer, without ſome ſuch inſtruction, it is difficult. 


to conceive how any jury ſhould, of their own heads, 


ever think of finding a verdict of this kind. It ſeems 
do imply their having been ſophiſticated by ſome dif 
©, courſe, which they did not thoroughly underſtand. 


115 
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1 · is * natural effect of common · ſenſe- And 15 
cannot ſay I much like a judge, who is for ever deal - 
ing in nice diſcourſe with juries. It is certain, chat 
under ſuch inſtruction, my Lord Holt's law officer or 
ſtudent muſt be found guilty, and as certain, that 
if he were, the court of king's bench could not after- 
wards relieve him. That court could have no means 
of getting at the fact; it could not go out of the 
proceedings and the record, but muſt judge upon 
the inlinent, | * e 0m * finding of the 
= 85 7 


I cannot help wondering, how the 2eal of a big 
ſhould ſo far operate upon the ſtern virtue of my 
Lord Holt, as to make him quirk away the genuine 
conſequences of his own legal tenets, for the poor 
_ purpoſe of wreaking party-reſentment upon a con- 
temptible individual. Blow evidently he was tranſ- 
ported, beyond the line of ſober judgment, may be 
ſeen from his urging that, < though the writer or 
© collector ſhould never publiſh or intend to publiſh 
“e the writings queſtioned, yet his having them in his 
« cuſtody, was highly criminal, for, notwithſtanding 
he might deſign to keep them private, they might 
after his death fall into ſuch hands as might be in- 
4 jurious to government.“ And, therefore. forſooth, 
the defendant ought to be found guilty of, and pu- 
niſhed for a crime as already committed, although | 
not committed, and which he, perhaps, never in- 
tended to commit; merely becauſe it might, one day 
or other, be commirtss 15 ſomebody elſe. 4 


- Suppole this argument were applied to a gun or 
- piſtol, which I had in my houſe, or in my hand 
upon the high-road. It was a dangerous weapon in 
ittſelf, it might be employed to rob with; perhaps ! 
did not intend to make that uſe of it, but 1 might, 
Ly if I did , OO file, when I was dead, 5 
t 7 4; N 5 5 5 might ; . 2 
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might; and robbery on the highway was a great 
crime, &c. &c. But, I will not animadvert upon ſo 
miſerable a ground for the puniſhment” of any fel- 

low. creature. To call ſuch a determination law or 
ſenſe, would be doing an injury to both. The po- 
verty of human language is ſuch, that it does not 
produce any expreſſion ſufficiently demeaning, to give 
the proper name or epithet to ſo pitiful a degradation 
of the talent of rationality. (And perhaps it will 
not be the leaſt reproach to the liberaliry of the pre- 
ſent times, that ſuch a caſe ſhould be called forth into 
light, from obſcurity and oblivion, to be made a pre- 
cedent for any judgment to be given, either now or 

- hereafter.) But thus it always is, and will he, when 
a judge hath an eye to politics upon the bench. He 
aſſumes the legiſlator, and makes law inſtead of ex- 

_ pounding it, . He pronounces a judgment inconſiſtent 
with legal premiſes which he himſelf has been laying 
down. In infliting puniſhments, he reaſons from 
what may be, to what is; not on a crime, but on a 
tendency towards one; and grounds himſelf, as a Cri- 
minal magiſtrate, upon ſuppoſitions too diſtant to be 
admitted in the logical diſputations of fictitious an- 
tagoniſts during their noviciate at college. He in- 
vades the province of the jury, by taking what is 
matter of fact from their judgment into his own, and 
puts beſides, bis artificial conſtruction upon their 
fimple verdict, to warrant what he has done. And 
this he calls doing juſtice in a trial by Js accord 
ing to the Engliſh confſticutian, GY 


Perhaps ſome friend to the argument of hands chief 
Juftice Holt might tell me, I had miſrepreſented it, 
becauſe I had ſuppoſed him ſpeaking af the ſimple 
act of hand-writing in the abſtract, whereas he had 
ſpoken of the act of writing or tranſcribing a libel in 
the abſtract. Were this to be ſaid, I ſhould tell the 
EEO . 0 his ä emen that there was. no 
. 3 


j 
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ſuch ching's as x libel in the abſtract, * A libel. i is 
the defamation of : ſome certain ſtate, or particular 
| perſon. The eſſence of it is affecting ſome body or 
individual. It cannot exiſt independent of time, 
place, perſon, and circumſtance; Now, the conſide- 
ration of a thing in the abſtract, is conſidering it in- 
dependeatly of all theſe. But the doing this by z 


libel, deſtroys its exiſtence. For which reaſon his 


lordſhip, according to his friend's e e mult 
have talked nonſenſe in hard words. 


| The matter of libel, independent. of the ſlatutes 
de ſeandalis magnatum, was ſcarcely heard of in' this 
| iſland,” until the time of Coke *; and the ſhort caſe 
of Lainb; by him reported, ſtates the law as relolved 
vpon this head, in the reign of a Stuart, by the ſe- 
vereſt of all courts, the ſtar-chamber, the fountain of 
this ſort of proſecution. And yet this dreadful court, 
upon ſolemn argument, rules, that ev every one who J 
«© ſhall be convicted, either ought to be a contriver 
te of the libel, or a procurer of the contriving of it, 


or a malicious publiſher of it, knowing it to be a 


* libel. ' If he writes a copy of it, and does not pub- 
« liſh it to others, it is no publication of the libel; 
© for every one who ſhall be convicted, ought to be 
& a contriver, procurer, or publiſher of it, knowing 
ce it to be a libel. But it is great evidence that he 
.-> publiſhed. it, when he, knowing it to be a libel, 
« writes a copy of it; unleſs afterwards be can 


« prove, that he delivered it to a magiſtrate to 


examine it; for then the act ſubſequent explains 
< his intention precedent.” This caſe of Lamb is 
the laſt upon the ſubje& in my Lord Cpke; it was 
determined in the 8th year of James the firſt, taken 
by his lordſhip when chief juſtice and one of the 


© 5 Barrington , obſervations on the antient , 7 5 
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edurt bf Runeckbaider; and afterwards reported 
himſelf. It comes, therefore, with all poffibte- « 
tainty to us, from the moſt accurate and conſummate 
lawyer that this country hath ever bred, and it. is the 
report of his own deliberate judgment, which there- 
fore he cannot he ſuppoſed to be miſtakeh about. In 
the preface to this part of his reports, he ſays, it 


e hag been his chief care and labour for advance- 
ment of truth, that the matter might be juſtly and 


cc faithfully related, no reaſon or argument made on 
<« either fide willingly impaired, and that ſuch only 
4 28, (in his opinion,) ſhould hereafter be leading 
& caſes for the public quiet, might be imprinted and 
4 publiſhed. The caſe in queſtion too, as reported 
by Coke, hath, from his time to the preſent, been 
always underſtood to be the very code of libel-law.; 
nevertheleſs, as it did not go far enough for Lord 
Chief Juſtice Holt and would not warrant the . 
mination which he was bent upon coming 
Tordſhip denied the accuracy of the report, Aas 
. yy Coke ought to be expounded by Moore, _ | 
&« the writer of a libel is deemed in law to be the 
4. contriver; and then Coke might be admitted to be 
«> Jaw, otherwiſe not; for, in the caſe in Coke, the 
"queſtion was of the publication of, a libel; and it 
2 Was held, that the writing of a copy of. a libel 
4 was not a publication, but only evidence of it; but 
* no queſtion was made, if he was a libeller.; and 
* for the matter of publication, the having of a libel 
er js not a publication. If a libel be publicly known 
4 to be publiſhed; the having of a copy is evidence 


4 cf 4 publication; but contra, Where it is not 
4 Known to be publiſhed *,” This Moore was, at 


AF 


* K. 1 h Wr! in Loth RENT _ We to how den 
ut together what fell from the bench, although the a ath Mo- 
dai has done it very well; and Carthew hath ſtated the indict - 


ment and ee ver datim. . 
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the time, a practiſing ſerjeant at 1 ey never roſe 
higher, and, one would conceiye, could not know the 
 ſeaſe of the court, and the Chief Juſtice's ſentiments 
better than his lordſhip himſelf. However, 1 will 
ſtare the ſerjeant's report literally, and then leays Jt 
to the reader's judgment, whether it really and ma- 
terially varies from the other. It runs thus. Seve» 
c ral queſtions aroſe about who ſhall be called pub- 
4 liſhers, and what ſhall be called publiſhing of - 


_ « libel. And it was reſolved, that the procurer, and 


4: 45 # 


«alſo the writer, are both contrivers, that the pro- 
* curer of another to publiſh the libel, and the pub- 
c liſher himſelf are both publiſhers ; that the reading 
«of the libel, no wiſe knowing it to be a libel, is 
cc not publiſhing ; that he who. writes the copy of a 
« libel, by the command of his maſter, or his father, 
& 3s not a publiſher; and that he who lends a libel to 

< be copied, and he who repeats the libel,. or any 
| « part of it, knowing, it to be a:libel, is a publiſher ; 
and ſo, if one write the copy by the command of 

his maſter or his father, and carry it to another, he 
6e is a publiſher; for Coke ſaid, nec domino nec patri in 
45 illicitis obediendum et. Note alſo in this caſe, a wa- 
man was accuſed of being a publiſher of this libel. 
% And becauſe ſhe did not know, by reaſon of the 
44 ;nfirmity of her ſex, whether it was any offence or 
& not to ſpeak of the ſaid libel, ſhe was admoniſhed 
« without cenſure, for Coke, chief juſtice of the 


« common-pleas, faid, that feming ſunt . imbelles et ine 


- felle. And he ſaid, femine ſi neſcit, clericus, miles 
« ex cultor, parcat ei judex et ultor. The lord chan- 
« cellor ſaid, inveniens libellum . et A 
ner . | 1 55 

| Now, would not apy man, from the 1 iT 
Holt, ſuppoſe that Moore had repreſented the cout 

$0 have determined che mere amanuenſis or copyer to 
be the contriver of a he, whereas the ward riter, 


wy 


* * 
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28 uſed by him, and coupled with contriver, means 
evidently the compoſer, and is the fame with Coke's 


contriver, that is, the perſon procured, by the origi- 


nal deviſor or thinker of the ſubject, to contrive and 


- compoſe ſome writing thereon. Lord Coke denomi- 


"nates contrivers, and procurers of the contriving, 


thoſe whom Moore calls writers, and procurers of the 
Writing, as is plain, from the latter's immediately 


adding, they were both contrivers . In ſhort, the 


ſenſe and meaning are preciſely the ſame, though taken 
down and expreſſed 1 in different words. The ſuggeſtor 9 


of the writing of a libel, and the writer, the procurer 
of the contriving, and the contriver, are the ſame in 
the eye of the lau, they are both contrivers. And 


the whole ſtrain of Moor's report, agreeably to Coke's 7 
*Evinces, that the court never thought of conſidering a 


any body as a libeller, or as publiſher of a libel, who 
did not know the drift of the compoſition or writing. 


Notwithſtanding © Holt's taking notice, that „the 


2 queſtion: before the court, was not concerning 


"66 . writing or making, but about the publication of a 


'«Hbel'; that the writing the copy of a libel was 
e merely mentioned to that point, and that no queſ- 


ee was made, how far ſuch writing a copy is 


criminal, and makes a libeller; and his lordſhip's 


« Infinvating from thence, that it was improper and 
5 unlikely for the ſtar- chamber judges, to ſay a word 
about any thing but publication:“ yet, it is cer- 

tain, both reporters concur in making them ſpeak : 
about the contrivers of a libel; and that my Lord 
Holt himſelf cites Moore to prove the writer of 'the 
copy of a libel to be a contriver. What unfairneſs, 


What eee There is but one way of ac- 
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nes perhaps joint or co-finders, that is, joint authors or fellow 
N ee Lord 3 in the 2d inf.” n e eee . 
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: 3 9 all mankind, au n the gentry, 
and | 
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: counting for it, which is, that King William's: chief 8 
juſtice, was reſolved to puniſh his libeller at any rate, 
and yet, as the verdict ſtood, there were difficulties 


in finding out legal ground for the purpoſe, which 
reduced his lordſhip to the neceſſity of uſing meta- 


phyſical alchymy, to change the nature and meaning 


of words. There was no authority for him. On the 

contrary, the great ruling caſe of Lamb was directly 
againſt him, from the poſitiye report of my Lord 
Chief Juſtice Coke, one of the judges in the cauſe, 
and the very oracle of law. But, when a man is once 


in for it, he muſt go through, and to this end he diſ- 


puted the accuracy of Coke, and ſet up Serjeant 


Moore's, whoſe account, nevertheleſs, when ſeanned, 


appears to be the ſame, although leſs perſpicuouſly 
delivered. What is remarkable too, is that in Lord 
\Coke's very ſhort report, he has twice given the de- 
termination in queſtion in the ſame terms, ſo that, if 
miſtaken at all, it was twice miſtaken by him. This 
is rather too much to ſuppoſe, eſpecially as it has no 
other ſupport than the conſtruing of a word in Moore, 
capable of two ſenſes, into that moſt inconſiſtent with 


its context, and abſolutely incompatible with the con- 
temporary relation of Coke, who, from the report. of 


Moore, appears to have been the judge of the moſt 
weight at the board, and is almoſt the only one par- 
ticularly noticed by him. — The whole court, ac | 
cording to both reports, agreed in declaring, that the 3 
reading of a libel to another, not knowing it to be a 
bel, was no publication; and that the writer of a _ 
copy, by order of à maſter or father, was not a pub- 
liner, unleſs he carried ſuch copy to another, It is 
plain, that my Lord Coke thought, nobody ignorant 
of the purport, ſhould be puniſhed: as a publiſher, 


for Moore makes him ſay, the whole fair ſex, the 
clerk, the ſoldier, and the huſbandman, (that is, in 
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the judge. And, according to the ſerjeant, the lord 
chancellor clofed all, with ſaying, the inventor of an 


infamous libel is the perſon puniſhed. Is it, therefore, 


- poſſible to conceive, that ſuch a court could pro- 
nounce a perſon, hf made a copy, without any ill 
intent, ' guilty of contriving a libel? No man that 


reads Moore, and attends to the ſenſe of the word 
writer, as uſed by him, can doubt of his intending 
by it tle compoſer. How can a mere copier be a 
contriver t which he affirms however, of ſuch a writer 
as he mentions. In ſhort, my Lord Coke has evi- 
gently conveyed the true meaning of the court, and it 
is impoſſible to ſuppoſe he hath miſpubliſhed his oun. 


In this, as in moſt/ other caſes, a note-taker, who at- 
tends to the ſenſe ſolely, is more to be depended upon 


chan one who aims at the words, and minds nothing : 
elſe.” A hort-hand writer is ſcarcely ever correct in 
the ſubſtance; for, if he does not hear, or ſhould 


| flip any one term, much more a ſentence, he has no 


clue to go by; and, it is ſcarcely conceivable, in a 
large auditory, that ſomething here and there ſhould 
not be loſt in coming from the bench to the bar; 


, and, were they words of addition, explanation, re 
+ |  Rriftion, or negation, they would and muſt give a dif- 


ferent turn to the whole. What can be more agree- 
able to reaſon, and the nature of juſtice, than for 

| Judges to argue from analogy in the manner repre- 
fented by Coke? The judgment, as delivered by 
him, Teems to be this: No perſon that is inten- 

* «« tionally innocent ought to be convicted in a crimi- 
4. nal court. In this very matter of libel, nobody, 


. ho has not ſome hand in the contrivance of a li- 


« bel, is deemed to be a writer of it; he muſt be 
either the procurer of its being written, or the per- 
& fon procured to write it. So, with reſpect to the 


0) 3 it muſt vo _ cum * maliciouſly, 
| - «ce by 
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7 with dandy who knew, that in propagating fuck 
ec à paper or ſtory, he was propagating a libel; it is 
e the intention which characteriſes the act: therefore, 
«if a man ſimply make a copy, (or, in Lord Coke's 
cc own words, write a copy,) and do not publiſh it 
to others, the writing of ſuch copy is no publica- 
tion. Hewever, if one knowing ir to be a libel, 
* Hrites à copy of it, it is ſtrong evidence to induce a 
& court to believe that he publiſhed it, and will put 
him ©pon explaining his intention thereby. In 
* ſhort, to ſum up all, every one who ſhall be con- 
« vided, ought to be contriver, procurer, or Pub- 
« liſher of it, knowing it to be 'a Hbel.“ This is a 
fair, plain repreſentarion of Lamb's caſe, which ſhews 
it to afford no ground for the determination in that 
of Beare: but, on the contraty, to condemn it. In- 
deed, this laſt is totally unſupported by precedent, 
2 law; or reafon. It claſhes with them all, 
and goes a length that the ſtar- charnber was aſhamed 
ef, and diſclaimed. Nay, it is inconfiſtent nir 55 
felf; and it enten, F 


* human Judicatures, it is eee o „ i 
preciſely the mind and intention of any actor, unleß 
he has himſelf declared them, and proof be given of 

ſuch declaration, but they are to be collected from 
eircumſtances before and after, which muſt be judged 
of at his trial. There can be no malice, where there 
is ignorance. For inſtance, let a raw lad, brought to 
town as clerk to an attorney, be bid by his maſter to 
tranſcribe a paper, and carry it to ſuch a perſon, and | 
let this paper contain an account of the Duke of 
Grafton or Mr. Bradſhaw/having entered into a treaty 
for the ſale of a place under government with Tuch a 
perſon, by the intervention. of ſuch a woman, and 
have ſold it for ſo many thoufand pounds, of which 
ſuch a portion went to the duke, and fuch a one to 
His N And let this raw 3 never 
| 1 | 5 n 
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heard es, of the Duke or Mr. Bradſhaw, and n 
know whether the ſale of ſuch an office was, or was 
not illegal, unuſual, and corrupt, or what a libel was, 
nor conſequently, whether the relation of ſuch a ſtory 
was one. Would it, if the lad were proſecuted as a 
libeller, and this ſeemed to be the caſe, be poſſible 
for any judge to perſuade me, that I ought to find 
bim guilty of writing a malicious libel, by telling 1 5 
me malicious was a word of courſe; or, would it be 
ib'e for ſuch judge, with all his brethren, to per- 
_  fuade me, that it was a queſtion of law, whether this 
act of writing were done maliciouſiy; or that they 
could judge of it better. than myſelf or a jury; or 
induce me to believe, that ſuch writer had made a 
bel, becauſe writing was making, &c. Common 
| ſenſe revolts at the very idea of ſuch ſtuff. And I 
| am fatisfied, that the noble duke, or his faithful ſe- 
| cretary, who have both been ſo often, ſo impudently, 
and fo falſely miſrepreſented in public and private 
life, would ſcorn to uphold. ſuch impoſitions upon 
the common underſtandings of mankind. The fa- 
mous Scotch logical hero, Duns Scotus himſelf, ſur- 
named Doctor Subtilis, would have ſhrunk from 
uch work. Then, what vill Lord Mats Joy 
to it? ; | 


15 many ph ale . muſt be adn into 
for explaining a libel, and bringing it home to 2 
particular perſon; it muſt be ſhewn, that he went 
among his acquaintance by ſuch a name, although 
not his own; that he uſed ſuch a houſe, diverſion, 
dreſs, &c. called ſuch a perſon by ſuch a nick- name, 
and was eee for ſuch. and ſuch things. If 
theſe particulars are not proved, by vb voce tefti- 
mony, they muſt be by other evidence, before it can 
de ſeen, whether the paper, print, &c. be a libel or 
not. It is the proper province of a jury to deter- 
mine * the matter. * Pome will contend that, 
5 135 in 
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in all caſes, any court can pronounce the thing com- 
plained of to be a libel, without evidence of other 
facts beſides the publication, which is enough to | 

ve the falſity of the en, that en more : 
We wan. on to trial. | TR 6; -HO-T:2 5 


As in felony there muſt be allt animus, 2 in | libel 
there muſt be a libellous mind. But the tender laws 
of England will not ſuffer a man to be called in 
. queſtion criminally for words merely ſpoken, -how- 

ever reflecting and defamatory, ſince they may have 
been ſpoken in the hurry of altercation, in ſudden 
_ paſſion and anger. The courts expect it ſhall appear 

there was real rancor and deliberate malice, and there- 
fore they require, among other circumſtance, that 
-the words ſhall have been committed to paper. 
Now, this is what ſolely gave occaſion to the pre- 
tence that the whole effence of a libel conſiſted in 
the writing. It even does not follow, from there 
being malice in a writing, that of neceſſity there 
muſt be ſome in the writer, unleſs he were the. com- 
poſer or contriver. There muſt be ſome proof to in- 
duce a belief, that the writer, (or printer, if you 

will,) knew the meaning, and therefore acted with a 
lbellous intention. But, you may reply, that the 
mere writing, copying, or printing, is a proof of ſuch 
intention. I allow, that it is prima facie evidence, 
preſumptive proof, and may be urged as ſuch to a 
jury, for conſideration. Indeed, it will probably 
make it not only prudent, but abſolutely requiſite, 
for ſuch writer or printer to enter into ſome defence 
of his conduct. To ſhew, for example, that he did 
it ſecretly in his own ſtudy, from. whence, though 
locked 'up in his bureau, it had been ftolen, and 
publiſhed without h's knowledge; and that he had 
frequently exprefſed much concern and reſentment _ 
about it: or, that he wrote it as a law ſtudent, or 
an it for the clerk -of indictments; or was "27 
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| ſchool- 3 and made a copy by order of bis aſter, 
or a foreigner, and neither underſtood, nor ever heard, 


hat the purport of the writing was, &. &c. It 


may be ſaid, that a public proſecution would never bo 
carried on againſt ſuch a tranſcriber,, What, not if 
it anſwered the purpoſe of any political faction, to 


oppreſs him? I can tell you, that in ſuch caſe, a 


nobleman, a ſecretary. of ſtate, would ſtir in it him- 
ſelf. How came the world to know any thing of 
the abandoned blaſphemy in the Eflay on Woman? 


4. 


Was it from the complainer of the work, or the au- 


thor? Did they differ in private principles of virtue, 
or in party only? Was it a defire of extinguiſhing | 


and ſuppreſſing blaſphemy itſelf, or of ruining & 


troubleſome. man? Was there, or could there be, the 


leaſt motive from private or public virtue for the 


whole proceeding ? In ſhort, what would diſgrace a 


man, as a gentleman, ſor ever, and make one ſhy of 
any intercoutſe with him, will be, as a politician, 
praiſe-worthy, a proof of good capacity, and an ad- 


mirable feat. There are many inſtances of malicious 


proſecutions, . both on the ſcore of gratifying Private 


animoſiries, and of carrying political purpoſes, The 


real intention, therefore of any writer, whether au- 
- thor, or tranſcriber, ſhould be aſcertained to the; Jury, 


before they find him guilty of the charge laid upon 


him. With reſpect to libels, in moderate times, the 
man proved to be the printer and publiſher, would 


find it very difficult to ſhield himſelf from being 


convicted of having printed and publiſhed with a li- 
bellous intention, that is, of bring found generally 5 
guilty. He would probably be ſo, the preſumptive | 


evidence being ſtrong againſt bim. 4 "warm times, | 


like thoſe 1 in London. towards. the end of Charles the | / 
Second's reign, or in the preſent, it is poſſible that 
a printer of the wickedeſt, falſeſt, and moſt miſ- 


NE libels, upon the * and the very frame 
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' of our. goremment, whether usder the; ignarure of 


Junius or any other, might be acquitted; - There are 


ſeaſons of epidemical madneſs, when a temperate jury 
cannot be had, and when nothing will be deemed a 
libel upon government. Be it ſo. The diſorder can- 
not laſt long, At this moment, perhaps, Mr. Geo. 
Bellas, the boat-ſailing proctor; Mr. Arthur Beard 
more, the magna cbarta attorney; Mr. Humphry 


Cotes, the bankrupt ; Mr. Horne, the Brentford cu - 


tate; Mr. Vaughan, the broker, &., taking upon 
chemſelves the ſtyle and title of ſupporters of tho 
rights of all Engliſhmen, may have ſome privilege 
beyond us common men. But theſe extraordinary 
Powers are not delegated for any certain period, and 
are held merely at the will and pleaſure of the people, 
and ref6lvable in an inſtant by their majeſty. The 
vortex/ too, in general, extends no farther than the 
bills of mortality, and perhaps does not take in ſcan» 
dal between man and man, but only between the 
crown and the public. A late event in a; bordering 
county, may induce one at leaſt to think fo, where a 
placeman and a courtier, through the medium of a 
jury, has given a very ſmart check indeed to the out- 
rageous, indecent, unprofeſſional pertneſs and calumny 


of a zealous young man, who might have found a 


more ſuitable employment for his talents, than the 


being public orator to factious, popular meetings. 


The moral of the whole may be very good. But be 
the reſpective impartiality of judge and jury what it 
will, (and it may ſometimes be a queſtion on which 
ide it lies,) the conſtitution has placed the trial of 

all criminal-matters, in the hands of the latter, and 
they are upon oath to find, whether the act com- 
plained of were done, and, if ſo, whether wilfully or 
not. There is ſcarcely any matter of challenge al- 
| lowed: to the judge, but ſeveral to the jurors, and 


N of them may be removed without any reaſon 
= —— 
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aledged.” This ſeems to promiſe as much impartia . 
lity as human nature will admit, and abſolute pere 
fection is not attainable, I am afraid, either in judge 
or jury, or any thing elſe. The trial by our country 
is, in my own opinion, the great barrier of liberty, 
and, for certain, the admiration of all foreign juriſts 
and nations. Monteſquieu, the laſt diſtinguiſhed wri- 


ter upon the principles of government, is in raptures 


with this peculiar perfection in che Engliſh policy. 
From j jurors running riot, if I may ſay ſo, and acting 
wildly at particular ſeaſons, I cannot conclude like 
ſome Scottiſh} doctors of our law and conſtitution, 
that their power ſhould be leſſened. This would be 


do uſe the words of the wiſe, learned; and intrepid 


Lord Chief Juſtice Vaughan, © a ſtrange, ne Aangled : 


25 Fs concluſion, after a trial ſo celebrated man 
. hundreds of years. Whether London juries will, 


or will not judge impartially in factious times, I can- 
tell; but this I am ſure of, that they are as capable 
of judging, whether any paper brought before them 
be publiſhed with a libellous intent, as my Lord 
Chief Juſtice Mansfield, and his aſſeſſors, (able and 
learned as they are,) there being no legal matter 
whatever in the conſideration, nor any magical vir- 
tte in che term libel, Mas none bot a nn. can 


N A libeller | is 3 with printing md: publifing 
' fuch a paper, with ſuch blanks, meaning thereby, , 
certain perſons there deſcribed, with an intent to de- 
fame, raiſe ſedition, &c. It is faid, the publication 
and the application of the blanks, are the only facts 
in queſtion, and that theſe, therefore, are alone to 
5 be ſubmitted to the jury, for the nature and import 
of the expreſſions in the paper, whether criminal or 
innocent, are a matter of law. Should one aſk, how- 1 
ever, whether any particular words were neceſſary to 


. make a libel, no muſt be the anſwer. * 1 know- 
; * 


K 3 


ledge of 8 1 then i 1s the, inference. to be 1 5 


whether the writing, publiſned be a libel or not? Is 
it, by the law of eſtates in fee ſimple or fee tail, or of ; 


perſonal eſtates; or is it by the law. of contingent re- 
mainders and deviſes, of limitations, purchaſe, grant, | 


Or of deodands, waifs and eſtrays, or by the rules of. 


ſpecial n ?. No; it is merely of che intention of 
the party, or at maſt, whether the writing he has: pur! | 


forth contains inſult, defamation, and ſcandal, or 

tends. to raiſe ſedition., Is this all? It is. This is che 
whole, Why, really then, I, ſhould think a jury; of. 
common coffee -houſe politicians in, London, could, 
gueſs as ſhrewdly, or. tell as certainly, to what every 


expreſſion alluded, and whether it raiſed horror, cons. 


tempt, or ridicule, or elſe vented lies of 8 the adminiſ⸗ 
tration, ſtate, or any individual, or oa people. 
to clamour and be ſeditious, as Mr. Juſtice Gould, or 
my Lord Chief Baro even if they could "call-up to 
their aſſiftance the Weald Mr. Juſtice Denniſon 


from the dead, that fx ilful ſpecial pleader, and he 


ſhould. bring with, him, as amicuss curim, that profound . 
canoniſt and civilian, Dr. Simpſon; late dean of the 
arches and judge of the prerogative cover. If words 


are. written, or printed, and publiſhed with a malieious 


or ſeditious intent, they are a libel, Phis is the term 


which the lawyers have pitehed upon to denominate 
ſuch-writing, and when this term is once explained, 
the whole law neceſſary for forming a determination 


whether any writing be a libel or not, is Known It 
is, therefore, the actual uſe and appſication of the 


words, which are to be judged of. For what feaſon 


then, is not a jury able to make the proper inference, - 
after hearing all the circumſtances of the writing and 


publication, conſidering the text and context, and all 
the conſtructions to be ſuggeſted pro and con? Any 


words almoſt may be. uſed to convey a libel; there 


are no technical or particular wn eee to 
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he purpoſe; nor is mere any ehe Wem "TY 
tence requiſite; A man may render the ſame words 
libelous or not; by the application he gives them, 
whether direct, ironical, or burleſque, in jeſt, or in 
eatneſt. The ſubject is generally political, not legal, 
and 4 jury, particularly à ſpecial jury, can collect ne 
drift of ehe writer or publiſher, as well as the ableſt 
divitian or cümen lawyer in the land. In many in- 
ſtances, if he be a man of the world, much better. 
Phe houſes of parliament have even taken upon them 
to do this. In ſhort, the intention is the whole and 


„ 5 ſole matter for conſideratiom à the particular words are 


of 10 conſequente. For, coraidice may be attributed 
td a general, ſerviſiry to à tioblethan) and knavery to 
oy ingenuobs youth, and be nd libet; as for ex- 


5 1 70 e Irie {As n 05 bs 6 
3 {x08 TS 55%. Na "reg 1 8 11 wan 
e Cobham's.a coward, Maxchmont is a dare, be 
And Lyttelton a dark. deſigning knave,? H 4197 
& pitura'or dtawing may be à libel, ne man we 
have bern ae A late days nh mar | 
er wood maybe wrought into one; "and, moſt cer- 
winy, Footes pantomimes and ie mir be 
_dreemed fo." There is no peculiar legal import, that 1 
_ know vf, in libellous expreſſons, which requires the ] 
operoſr kill ofen coniveyancer, draughiſman, or 
pleader, to ſettle. But, if there was any matter ef 
 Jaw'in the conſideration, it can only be, whether ſuch 
words, if proved and ſhewn to be written maliciouſly, 


5 ure of: ſo infamous or hurtful: a dye, as to be at all 


regarded by a court of juſtice. This, however, in an 
information granted by the court of king's bench, 
Cube only one that ſhould be tolerated,) is predeter- 
mined by their letting it go to trial. If the pro- 
ceeding be by indictment or information of the at- 
torney- general, any counſel may object to their not 
Tying for — e erore or aft 
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jury are called; or aſter trial, if conviction enſue, 40 
_ arreſt, of judgment. But this affords. no pretence for 
_ ſaying, that the inference. of maliciouſneſs or ſediti - 
ouſneſs in the publication, is à maiter of law, and 
to be left as ſuch to the court. The only thing that 
haas aſtoniſfred me is, how lawyers could have the im- 
pudence to make ſuch a pretence, and the world che 
folly to bear with the mummery of it, Whoever 
- publiſhes, with a deſign to vilify any individual, or 
the government, is a libeller; but to the inveſtige- : 
tion, diſcernment and inference of this, the jury, 
aided by counſel and witneſſes, are as competent as 
the judge. If the language be quaint or foreign, or 
there are ſigns in the picture which are not obvious, 
both judge and jury will probably require help. In 
reality, the intention with Which a man has publiſlied, | 
or made any thing is a fact, as much as wherher he 
thought of his miſtreſs yeſterday, or trod upon his 
rival's toes by accident, or with 3 defigr to affront 5 
him; there is, there can be no law in it: not, of 
courſe, is there any reaſon why a lawyer mould make 
the due inference as to ſuch 'defign, thought or i» + 
tention, better than a layman, Whether ſuch a Prin- 
ciple, or ſuch an idea, was in ſuch a man's mind at 
ſuch a time paſt, is as much a fact, as Whether chere 
was ſuch a mole, wen, or cut in vis body; and there 
is nothing but plain, good ſenſe, needful for his 
Judging from the diſcoprſe, company, friends, connes- 
tion, intereſt, quarrels, pique, and temper of the de. 
fendant, taken together, with the common import of 
the words themſelves, whether the writer od anos. 16 
| not with a libellous intent. e 


Pr 2 


Dont we all know, * in 3 for wards, 
- which, go- upon the fame principle, where ſome words 
are held to be actionable in themſclves, and . others 5 
are not * yrs. ce with e ä ; 
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N . 1 
2 even the words, actionable in themſelves, may be 
ſmewn to have been ſpoken in fun and humour, and 
ſo to have been underſtood, and not according to | 
their common import, and that evidence of this ſort 
is conſtantly laid before juries, and that they acquit 
in ſuchi caſe; eee e the ——— FOI 
ee 27 et „Ff. 11%, | 14 oy . | 


> 1 My J Lord 2 in Bulbet's FS 3 « A 
22 ryan. ſwears to what he can infer and conclude 
rom the teſtimony of witneſſes, by the act and 

0 force of his underſtanding, to be the fact inquired | 
op f after. Without a fact agreed, it is as impoſſible 
« for a judge, or any other, to know the law relating 

1 to that fact, or direct concerning it, as to know an 
« accident , That has no ſobject. Hence it follows, 
| « that the judge cannot direct what the law is in any 
matter controyerted, without firſt knowing the fact. 

KA; jury cannot implicitly give 2 Verdict by the au- 
A thority and dictates of; another, man. One cannot 
l ſee. by another $ eye, nor hear by anothet's ear 3 

5: no, more can a man conclude, or infer the thing to 

« be reſolved by -another's underſtanding or reaſon- 
A ing and though the verdict. be right the jury 
«. gave, yet they being not affured it is ſo from their 
won, underſtanding, are forſworn, at leaſt in foro 

wn conſeientie.” And how certainly in matter of libel, _ 

' , _ the, intention of the preſumed libeller is ſuppoſed to 
: __ be, inferred by the jury, may be ſeen from the form 

pf drawing up the verdict on ſuch occaſions, or by | 

255 looking into that golden treatiſe on the duty of petty * 

_ Juries, written by Sir John Hawles, formerly ſolicitor- 

5 general, and an excellent lawyer, called The Engliſh- 
„man's Right; which the perſpicuity of the writing, 
uud the ſoundneſs of the reaſoning render ineſtimable. - 
he reader will there find, that in libel, treſpaſs, 15 
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wet the law-ariſes out of, | is  Abmplichcrd. with, 
and influences the fact, and muſt therefote be deter- 


mined by the jury. And in all criminal proſecutions, 
it is agreed, there are two conſiderations for the 


jury, which are whether the fact charged was done, 
and, if it were, quo, animo. The variety of findings 


in murder proves this undeniably. Not only the fact, 
but the intention of killing, muſt be proved, of both 
which the jury are the ſole judges. After weighing 


all circumſtances, if it be evident that the fact was 


committed without any wicked intent, the jurors 


ought to find accordingly, or to acquit. If a man be © 


indicted for murder, and it appears, that though he 
Killed the perſon mentioned in the indictment, he 
did it ſuddenly, by accident, or in ſelf-defence, with- 

out premeditated malice, the jury ought to bring it 
in man- laughter or chance-medley, or fe defendendo, 
or to find the priſoner not guilty. So if the indict- 
ment be for an aſſault, with an intent to kill, or to 
raviſh, &c. the jurors mult collect, infer, and judge 


of the intent. In the King againſt Crook, the de- 


fendant was indicted for forging a deed with an in- 
tent to moleſt and diſturb one Garbot, in the poſſeſ- 
ſion of his freehold, contrary to the ſtatute. The 
jury found the defendant guilty, and he moved in 


arreſt of judgment, which occaſioned ſeveral argu- 


ments at the bar in different terms; and at laſt, after 
having taken time to conſider, the court gave judg- 
ment againſt the defendant. Lord Raymond ſaid, 
It is objected, that the jury cannot determine the 
intent, but this is not the caſe of à deed or 'a 


« will; and what is or is not an intent to do a thing, 


© within the meaning of an act of parliament, is fit 


* for their determination, becauſe ſuch intent is to 


(e be collected from fact and circumſtances, of which 
« they are the proper judges.” Mr, Juſtice Page 


laid, hs the i intent is matter of fact, to be tried by a 


BE ome 1 Jury. 
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0 8 It is ke the caſe of an indicment for 
A borglary, laying, that a houſe. was broke with an 
ee intent to ſteal; ſuch intent is lefr to- the jury. | 
. Probyn J. e Lord Chief Baron, ) and Lee J. 
© Wh Ou: Og” RAE Ts” were of wes rn PE 
nion.“ - 
In a caſe of libel, upon Lord 9 juſtice Holt: 8 f 
1 that an information would lie for ſpeaking : 
* Ironically, Northey, attorney-general, ſaid, “ it was 
e laid to be written zronice by the defendant, and that 
ic he ought to have ſhewn at the trial he did not in- 
4 tend to ſcandalize, and that the jury were judges 
- quo animo this was done, and that they had found 
© the ill intent *.” Now ſurely the law is to be re- 
eiprocal between proſecutor and defendant. There- 
* fore where 4 man is proſecuted for a Wer if the 
Jury are convinced that he wrote, or plinted and 
Publiſhed, without. any traiterous, ſeditious, ſeandal- | 
8 dus, or malicious intent, they ought either to find 
| © him generally not guilty; or otherwiſe guilty of the 
= — fimple fact, (of writing, or of writing and publica- 
tion, or of both,) ane not guilty as to the reſt; 
or, if they leave out theſe ot 2 of the fimple 


% 4 only. 


Rumour ſays, chat Lord Mansfield Ig a 797 0 
thn for the Roman civil- law, reliſhes the ſtrain of 
reaſoning, and frequently ſupports his own by it. 

The law of Scotland draws much undoubtedly from 
that imperial fountain. Perhaps therefore ic may be 
no improper way of ingratiating myſelf to drink a 
little at a Caledonian well. Now Coler, in his de- 
"= 1 85 cilions, maintains that cuſtom defends the mere yen- 
3 Lern of libels from all guilt, unleſs - dolus malus et ani- 
1 mut en (that is, 1 0 walice 2 an 7 
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5 a 1 . 
8 ) he proved He * .it was found that 
« ſtationers were abſolved; though they had ſald in- : 
e famous. libels, becauſe all ſtationers uſe to fell =. 
* ſuch. And, if I may, without offence, ſubjoin A 
an Engliſh authority, my Lord Coke gives this for a 
maxim in our commonwealth, actus ron facit rem, ME 
zii mens fit rea. It is indeed, too much to _ 4 
that every printer or bookſeller" ſhould know the = 7 
meaning and drift of every expreſſion, or che rendency _ ; 
of every argument that may be guardediy, lily, r 
figuratively ſuggeſted by an artful waſter of the pen. 
One would therefore imagine, that even the flourim- 
iag race of imperial judges might. 'be content to ex. | 
. euſe the ſhop-keeper upon diſcovering his author; 
and, if he would not, with obliging B him, to e 
the inqueſt of his country. . Ne LY 


The caſe, (which bas been put by ks 8 
of a proſecution againſt the owner of à dog for let: 

ting him looſe, knowing he would bite, where the 
3 of bis biting muſt, be proved upon the 
| defendant,” bears the greateſt ſimilitude. It is con- 
vincing, that the lam will require, proof againſt the 
vender of. a libel of his knowing it to be. ſuch, in 
order to his conviction. And 1 . muſt Judge 
whether he knew it or not. 


The time may approach, hen a b Vibes att N 
turned, and ſome hireling court- writers ſupport in 
print notions inconfiſtent with the religious and the 
civil principles of this conſtitution, as actually hap-. 
in the days of Charles the IId. They may be 
indicted for libellers by the lovers of liberty. The 
jury may find them guilty, And yet ſome favourite 
chief juſtice, who fucked in the ſeeds of "paſſive _ 
| obedience with his mother's milk, may declare that 
the jury could only find the fact of publication, thexß 
| bad nothing 1 to do with the criminal conftruQtion, [ER 
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L 44 J- the; 
court could alone decide When the: ublicecn : 
were à libel or not, it being à mere point of law, 
fit only for the enamen of his majeſty's judges; and 
bis lordſhip tight accordingly abſolve and -Aacquit 
ſuch e convicts and enemies "0 "mo 
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When! a that the  deqaration, CEE or | 


5 $4 
ein 


-; By = 1 to try this _—_ and true eee | 


wg that. the defendant, by the forms. of law, can- 

ot plead the truth, or any matter whatever in,. Juſti- 
eas. and that if the jury find him guilty, the ver- 
dict is drawn up; «The jurors ſay. upon their oaths, | 
&-that the defendant 5 . 7 and ſeditiouſly pub- | 


4 liſhed the paper in queſtion,” it is impoſſible for me 


not to declare, that the whole of the © proceeding, and 


tte only legal form of drawing up both information 


and verdict, give the lye to thoſe: who tell a jury 
that the epithets falſe, ſcandalous, and malicious, | 
are at preſent, (before any verdict finding the de- 
4 fendant | guilty,” which eſtabliſhes the fact,) all 
ec words of eourſe ; but if the writing be found a li- 
46 bel, they Svinfarenced. of law,“ or elſe that © the 


. epithets of malicious and ſeditious, are inferences 


* in law with which they have nothing to do, and 


{7 5 that whether the paper be criminal or innocent, is 
eto them a ſubject of indifference.” Indeed, if no- 


. thing can be more various than the manner of pub- 4. 
4c Jjcation, which may be attended with the higheſt | 
« degree of guilt, or with circumſtances that make it 


po; « a venial matter 7720 how can it be ſaid in the ſame 


tr. ath, that the only * queſtion for the jury's de- 


termination is, whether the defendant printed and 
| « publiſhed a paper of ſuch tenor and meaning, as is 
charged by the information?“ Is not the manner 
| of the publication, if * of ſuch variation as to 
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be either Erlitidal- in the higheſt degree, or Silt 
venial, of great importance? Is is not intirely a ſub- 
ject of evidence and matter of fact? and if it turn 
cout venialj ought not the jury to acquit, and true de- 
liverance make? Becauſe the court can arreſt judg- 
ment, muſt, or ſhould the jury, in honour and con- 
ſcience, truſt to the court's doing ſo? But if they 
ſhould, can the court itſelf, by any other means than 
the jury, come at a knowledge of the manner of pub- 
lication? And is not this knowledge abſolutely ne- 
ceſſary to the doing of juſtice ? Will a very juſt ob- 
| ſervation of a puny juſtice, (which I read lately in a 
magazine, ) that there, is not a law-term more am- 
< biguous than criminality,” diſpoſe me the more to 
leave the conſtruction of it to the court? If it be 
true, as above rehearſed, that “ before the finding of 
* the jury which eſtabliſhes the fact, the epithets ma» 
6 licious, &c. are words of courſe ; but that, if the 
& writing be found a libe), they are inferences of 
« law, it would be with me an additional argument, 
(were I of the jury,) to be thoroughly ſatisfied. that 
the paper was a libel before I found ſuch. verdict. - 
The wording of this ſentence is not very clear, but if 
J underſtand aright, the paper's being malicious, or 
not, depends upon my verdict; malicious, ſeditious, 
&c. have no meaning at all, until 1 pronounce the 
defendant guilty ;. and that inſtant they leap. out of 
their trance, take the lead, are the moſt operative I 
words of all, and turn the Ed whom I a 80 in- 
nocent, into A devil at once. 5 


No jury of laymen, I ſuppoſe, would peta 

- diſcover the Juſtice or propriety of ſuch magical pro- 
ceeding; nor would it enlighten their minds very 
much, were they to be additionally told, that . by 
. finding the defendant guilty of the fact, they do 
not find he did it with any degree of malice or 

9 e more than appears from the face of the pub- 
3 * Tication,” 


7 


f : | 
1 | 1 


Z 
ER « lication,” Should they, however, have the evrio- 
fſſity to look at the verdict, when drawn up, they 
would, I believe, be of opinion, that this laſt ſpeech 
5 ought | to conclude with * word et to make 
5 2h it true. e ee oc co bbeetrs' x, WB 


For my own bee 1 wean profelt when 1 
. bang it aid, that the jury, by ancidg the defendant 
guilty of the information, “do not, by that verdict, 
 « find" whether the production was legal or illegal,“ 
0 have been at ſome loſs to tell what thoſe words 
5 Is it, that 1 am at liberty to find a man 
. gn ;thider a criminal proceeding, of what is legal ? | 
a8 '- Surely this cannot be! If the law is to ariſe | out 0 
| = the fact, the Judge ſhould inſtruct me, that if the 
. turns out in ſech 2 way, it is legal, if otherwiſe, 
illegal, and that muſt find accordingly. It would 
FF "Mike me, as an abſurdity, to be told, in trying a 
man for a crime, and as a criminal, that whether 
*Y what he did was criminal or innocent, legal or illegal, 
it was all one to me, and my verdict ought not to be | 
influenced by any ſuch confiderations. This can only 
be ſupported by the nonſenſe of calling aboſe upon 
an individual, or upon government, a matter of law, 
jnſtead of a matter of fact, or the ſenſe of malice or 
© ſedjtion, the ſenle of à lawyer, and not of a layman, 
. which is the conſummation of all abſurdity, confuſion, 
and jargon. But, ſhould any man of the long robe 
nevertheleſs perſiſt, “ it having been always his prac- 
4 rice,” to denominate malice and ſedition law, and 
the underſtanding of malicious and ſeditious writings, 
” - the underſtanding of matters of law, I ſhould not, 
for ever, contradict him. However, ſhould he pro- 
cCced with a religious, A threatening, or a jeſuitical air, 
3 or with a mixture of all, to tell me, when on a jury, 
that *-if after all I would; rake upon myſelf to deter- 
5 mine the law, I might do it, but I ſhould be very 
a ſore: . [ determined e to law, — 
8 touched 755 
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60 N and I acted at my per z 


. and that if the law was in every caſe to be deter. f 


c. mined by juries, the country would be in a miſe- 


_ <6 rable condition.” I ſhould be apt to anſwer, that _ 


in all criminal matters, where law was blended with. 


ſhould venture to add, I could not reconcile the be- 


fact, juries, after receiving the inſtruction of the 
judge, muſt determine the whole, by finding the de-. 


fendant generally guilty, or not guilty.Nay, I. 


ing told at the outſet, that the malice and ſedition 
were inferences of law, with which I had nothing to 
do with the cloſing declaration, that if after all 1 


choſe to determine the point of law, I might: becauſe „ 
the former propoſition affirmed, that the jury were 
Incompetent to the determining of the law, that it 


was out of their juriſdiction, and a matter not before 
them; whereas the latter propoſition admitted their 
competency to it, its being within their juriſdiction, 
and before them, although they ought to be very ſure 
for their conſcience ſake that their determination was 
law. The one denies, the other allows, the power of | 
the jury in determining the malice and edition, Had 
jurors nothing to do with the point, what would it 
ſignify how they decided it? their decifion ed n not. - 
be received nor ſubmitted to; it muſt be a nullity, - 


But, on the contrary, if they might determine the _ 
law, they muſt have a legal authority ſo to do, and, f 


when this is confeſſed, the telling them the reverſe 
ceaſes to be mere error of judgment, and becomes 
ſomething worſe, ſomething wilful, criminal, and im- 
peachable. The prefacing of ſuch miſdirection with 
a profeſſed ſatisfaction of knowing that it will not be. 
minal and concluſive, does not warrant it by the law 


of the land, but renders it exceedingly inſidious, and 5 
therefore aggravates its criminality. Truth is always 


uniform, one and the Tame; it is conſiſtent, and ne- 
ver claſhes with itſelf. Honeſt doubt neither affirms, 
| | dentes, 8 


28. 
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denies, nor perſuades. © But paſſion, fraud, bye-pur- 
poſe, miniſterial intrigue,” and perſonal malice, -are 
ſupported by, and guilty of every duplicity and obli- 
quity. They have no rule, and ſubſiſt by occaſional 
devices and doctrines, the dictates of varying artifice, 
- Intereſt or party. To-day will be no guide for to- 
morrow, as yeſterday was none for to-day. And per- 
haps I might ſubjoin, that as to the pernicious conſe- 
| _ quences of juries taking upon them to determine in 
every caſe what the law was, no ſuch thing could 
happen, unleſs he and his brethren were to unite in 
aboliſhing ſpecial pleading, and of courſe demurrers, 


by making every thing.triable on a general iſſue, and 


then ſomething like it might happen; and this, per- 
haps, 'was worthy ſome confideration before the evil 


2 ſpread too far. a 
| Suppoſing, however, that a jury, dag no „cl 


verdict, ſhould net find a general verdict in the uſua!l 


0 Phraſe, guilty or not guilty, as they ought to do, but 
in ſome other words, ſuch words muſt certainly be en- 


- tered on the record, if the judge accepts them. Where 


their meaning is dubious or incomplete, the judge 
may refuſe to accept them, ard it muſt always be his - 
fault, if any uncertain verdict be taken. It is his duty 
to point out to the jury the defect, whatever it be, 


and to make them explain themſelves, or to ſend them 


back for further conſideration. Should he perceive, 
that their deſign is to acquit the defendant, of the cri- 
minality, but that their expreſſions will not anſwer 
; their end, and be deemed, in legal ſenſe, to find him 
ilty, he is bound, both in duty and conſcience, to 


inform them ſo, and to let them know what would be 


0 the proper way of compaſſing their purpoſe. If cor- 


ruption can be proved, they are ſubject to an artaint; 


. otherwiſe, their own conſciences muſt anſwer for it, 
whenever they conſpire to give. a verdict unjuſtly. 


. 225 not be Fee, in any caſe, to Kulx 


under 


"Tr 


ani ambiguous. or indirect terme, but be forced to 
de explicit. On the other hand, neither delicacy nor 
fear, much leſs any ſiniſter purpoſe, ſhould induce any 


judge to receive words that wanted explanation, or 


were capable of two ſenſes, or were improper to be 


put upon record. Deceit, indeed, in the ſolemn exes 
cution of juſtice, and of this celebrated part of the 
Engliſh judicature, cannot be ſurmiſed. In converſa- 


tion, it is reckoned diſingenuous and unfair, to put a 
different ſenſe upon a man's words from what he in- 
tended; and, in the tranſaction of buſineſs, nothing 
diſcredits a gentleman ſo much as equivocation and 


fallacy of expreſſion; But this, when practiſed by a 
judge, is a perverſion of right, a violation of his oath, 
corruption in his office, an offence againſt the ſtate, 
and a proper ground for an addreſs to both houſes, to 
remove him from the ſeat of judgment. Both the 


judge who tries the cauſe, and the court of king's» 
bench, are obliged, by our conſtitution, to take the 


verdict according to the real meaning of the 3j Jury, be- 
cauſe it is to be their's, and not the court's. Both | 


are ſworn to a faithful execution of their ſeveral truſts; 


there ſhould be no juggle in the matter; there can be 
none, (without a forſwearing,) on either part. Where 
the judge, therefore, verily believes, that the jury in- 
tended to acquit the defendant of any malice or ſedi- 
tion, whether his own opinion coincide with their's, 


or not, he is bound to take and expound their verdict 
accordingly, and not to reaſon artificially, from what 


he may have ſaid in ſumming up, or from the nature 
of the iſſue itſelf, according to his legal notion of it, 


as to what they muſt have ſaid, and from thence con- 


clude, to what they did ſay; as, for example, that 


*r the jury did not mean to find the malice of the de- 


* fendant, becauſe it was not. within their enquiry ; 75 


nor did they mean to exclude it, becauſe it was 
Yo not within ther r to exclude a legal deduc- 
8 | | rus AN tion,” 


* 


L 8e J 
tion“ Such kind of reaſoning, in an anſwer, 
would, as my Lord Mansfield knows, be called in 
the court of chancery, fencing with the queſtion. It 
7 is anſwering with a reference to another thing, on the- 

truth and falſchood of which, its own muſt teſpective- 
ly depend, and therefore is deemed no anſwer at all, 
In the preſent ſubject-matter, i it is more eſpecially li- 
able to exception, becauſe myſelf, and very many 
others, are fixed in opinion, that the malice is not 
only within, but the true object of, the jury's enquiry; 
and that the inference of it is no more u legal, than 
it is a philoſophical or a popular deduclion. Come 
ſorth, therefore, and anſwer directly, whether you do” 
or do not believe, that the jury intended to exclude 
the malice ? yea or nay? But—you know too. well, 
how -vnexceptionable, how ſatisfactory a categorical 
declaration always 1 is, not to have given ſuch a one, 
- eouldyou have en, e e ? 7 rap faces _ 
8 ae ae. l X 


The provinces. oh ae guy LY are diſtinct My 
- incompatible. . And, op all pleas of not guilty, the 
Jury muſt determine bath law and fact, 3 the na- 
Lure of the thing, as well as by uſage immemorial, 
that is, muſt decide whether the defendant be guilty 
or pot. If nothing is found againſt him, or if no- 
ching criminal is found againſt him, he muſt be ac- - 
guitted. There can be no amendment or alteration of 
' _ their verdict by the court; it can only be by them- 
ſelves before being diſ- impanelled. My Lord Chief 
Juſtice Hale ſays, © If the j Jurors, . by miſtake or par- 
<<: tiality, give their verdict in court, yet they may 
"0 rectify their verdict before it is recorded, or by ad- 
vice of the court go together again, and conſider 
« better of it, and alter what they have delivered. 
«©: But, if the verdict be recorded, they cannot retract 
*-or alter it.” A jury may be bid to explain their 


. but * proper time for this is, When they 
ART, ö denver: 
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deliver heir verdict, although befor their aiſcharge: 
from that particular cauſe, it may at any time be 3 
done; but that period paſſed, the thing is impract .:. 
cable ever after. In a will, the intention of the teſta 5 
tor, and not the legal import of the words, (it is now 
ſaid,) is to be taken. But this muſt hold much 
ſtronger with a verdict. Now, every amendment in 
phraſeology, or new- wording, is an alteration, Ane 
no court can alter the finding, the thing in its own n: _ 
ture is more ſuſpicious than new-dreſſivg bail, which, . "4 
always looks like a cover for deceit. After the jury  .. | 
be once diſcharged, nothing can he done that may | 
affect their verdict. "The fubſtance' is on all hands 
agreed to be ſacred; and by vaty ing the leaſt expreſ® \, Þ 
fon, you may change the ſenſe, and give another turn 
to the whole. Therefore no riſque of the kind is to 
be run. If a verdict as brought in, has no legal imm 
port, it ſhould not be received; but if from ſleepineſs, 1 
oſecitancy, hütry, or fright, fack x verdict, ot one that 
is capable pf two ſenſes, be 7 and the jury be 
diſcharged” before any explanation ad, it canhot be 
d afterwards by the Judge, or by the court, 3 
order to make it what they think, from their On N 
| of realbiing,, it ſhould have been, under a retence 1 
- of conferring. upon it what they call a legal” imporr. W 
There can be nothing to afcertain or amend the ver- >" i 
dict by. * . . 


This was not übel or 10 A as Maa of, oY. | 
in the violent caſe of Beare. The judges of thoſe — 
days knew, that as it had been received, ſo it muſt 1 
ſtand. No counſel ventured to move the court for | 
the purpoſe. So far from directing any motion for 

entering up the verdict according to the legal import 
of the words, I am convinced that Lord Holt was 
too wary and wiſe to have let ſuch a thing be ſhewn 
cauſe upon before him. The imputation of altering 

Werd ts, after once received N judge, and the 


3 
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jury dinmpanelled, he would not incur; indeed it 


© *, Would have been to accuſe ſuch judge of inſufficiency, 


and to ſubject himſelf to the odium of varying, per- 
verting, and corrupting verdicts, in order to ſerve 
court · purpoſes. The judge would have been charged 
with having deceitfully and unduly received a verdict 
in improper and informal words, on purpoſe to entrap 
the jury, and to afford a pretence for changing their 
finding afterwards; and thereby altering the ſenſe and 
meaning of it. They would have recollected my. 
Lord Hale's faying,. « If the judge's opinion, muſt 
3 rule the Matter, of fact, the trial by jury would be 
= vſeleſß; and they would certainly have accuſed: the 
judge of, having betrayed and impoſed; upon the ju- 
rors, for that he otherwiſe would have:refuſed to take 
the verdict as given at the time, and told the reaſon 
why Holt, bold as. he was, did not care to ſtand this, 
: although be. was not the Judge. who, tried the cauſe, | 
the and. therefore not ſo directly obnoxiqus 0 complaint 8 
| he would have been, had that been the caſe. Beſides, 
that verdict: was drawn. up in Latin, though delivered 


[Ay for certain 3 in Engliſh, which would have afforded 


much ſheker, and hive. begot many learned, argu- 
ments to prove that the clerk could alone have. been 
miſtaken; but even this additional field for contro. 


Verſy would not | induce the old chief to hazard, the 2 


Es battle. 


The permiſſion to A jury to regiü/ or ter their 
own finding, or to declare againſt it by. affidavit, af- 


ter they have once been at large, and mixed with 


the world, would be of the moſt dangerous conſe- 
- quence; it has rarely been aſked, and ought never to 
be granted. The idea is novel, and contrary to the 

| Fundamental principles both.of law and policy. And, 

a late tranſaction forces me to add farther, the appli- | 
cation to Jurors, after being diſcharged;. to hear pri- 
NE yarely, and. ex parte, other evidence, and to make 
| | affidavits 
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_ affidavits in conſequence thereof, either to alter the 
whole or any part of their verdict, or to explain it, 
or to add to it, or to expreſs a ſorrow for having given 


it, as infamous, and the greateſt inlet to iniquity, 
corruption, perjury, and. injuſtice, that can be deviſed; ; 


and therefore thoſe who make ſuch applications, when 
diſcovered; ſhould be proſecuted at the public ex- 


pence, fined, and branded for ever. Every practice 
of this ſort, tends to leſſen the force and effect of the 
public judicature of the country, and counteracts the 
guards with which the law, for wiſe reaſons, has be- 


ſet juries, by having them ſhut up immediately, after 


being ſworn, and no perſon whatever admitted to 


ſpeak to them, leſt ſome popular talk, or external 
influence, ſome clandeſtine bias, or partial repreſenta- 


tion or intreaty, ſhould take place. Whenever any | 


thing of the kind has in fact happened, for want of 


the bailiffs and parties coaſtant obſervation, it has, if 
made appear, been deemed to contaminate their ver- 
dict ſo as to ſet it aſide. All the jurors ſwearing that 


nothing had paſſed relative to the cauſe, would not 


uphold it. Thoſe who ſet about a private examina- 


tion, eſpecially of one fide, after a public trial had, 


in order to ſtagger a jury, and to render them diffa- 
tisfied with their verdict, act in the groſſoſt defiance 
of the law, and with the moſt audacious contempt of 


the court they intend to affect or influence by it. It 


is embratery and tampering with jurors, in order to 


defeat theit own verdict. Even if after the jury be 
< ſworn and gone from the bar, they ſend for a wit» 


| © neſs to repeat his evidence, that he gave openly 
in court, who does it accordingly, and this ap- 


1 


« peat by examination in court, and indorſed up- 


"8 on the 12881 or Pale, it will avoid the. ver- 
CLE N | 


Is) 


The inqueſt of 8 made in a caſe Gama time 
ago, being looked upon as calculated to diſcredit the 
finding of a ſworn jury which had paſſed under the 
direction and eyes of two or three judges, gave a ge- 
neral · alarm, and yet it took riſe from a merciful diſ- 
poſition, and was, perhaps, in the manner of it, as 
venial as any thing of the kind could poſſibly be, 
and was certainly not intended to queſtion in the 
leaſt, the propriety of that verdict, or of the trial 
upon the evidence then before the court. But * 
ferves to ſhew of how ſacred a nature a verdict is. 


This made me almoſt doubt the other day, what I 
read in the Political Regiſter as a fact, that the court 
of king's-bench on the part of the crown, was moved 
for a rule to ſhew cauſe © why the verdict in the King 
. © apainfſt Woodfall ſhould not be entered up, ac- 
| * cording to the legal import of the words. But 
upon enquiry at the laſt aſſizes, of a young man juſt 
called to the bar, who goes the home circuit, I found 
there had been ſome ſuch motion. However, he 
added a circumftance, which I fancy he muſt be miſ- 
taken in, (as young men frequently are, who do not 
regularly attend, and are in the boxes about the 
court,) that he heard' the grand juſticiary in a ſide 
' Fpeech, but loud enough to be heard, even by the 
bar, fay to one of his brethren, when cauſe was 
ſhewn, and towards the concluſion of the matter, 
that the thing had been decided, the King againſt 
„ Beare was in point,” or words of that effect. 
ö Whether this be preciſely fact or not, it will afford 
ſome apology for my dwelling ſo long upon that caſe, 
out 5 for what ſo extraordinary a perſonage 


may be only ſuppoſed to have uttered in fayour of 
it. But upon ſuch-a caſe, I muſt ſay to ground a ge- 

1 op le for doing what. hitherto has not been done, 
| ing eat FORT to it indeed, Shall it then 'be 
2 vord 


NON 


Rs DS eo GH. Eo HE earns tel 


Av >» OO Ss Wo Tore 


tw HE 


| a word of courſe for the future in libel, (for I will not 


carry it, as perhaps not intended, to any other mat- 


ter,) to change the lay-verdi& into a legal one? 
Lord Holt merely conſtrued, in a legal ſenſe, what 


a common jury had ſaid, but this motion goes ſtill 


farther, and is to change it ip/o facto, into legal words, 


which will take 8 all nn, of the lords re- 
viewing it. 3 


The only amendment ever thought of 1 was, 
where the clerk had blundered, and not entered the 
verdict as it was given. In ſuch caſe, his error ought _ 
not, it was thought, to be a prejudice to any body; 
and therefore was ſet right. This is not altering a 
jury's verdict, but is to prevent its being altered by 


the miſpriſon of an officer of the court. In this par- 


ticular, we all concur with my Lord Mansfield, who, 
(according to my magazine,) declared, that in the 
< caſe of Gibſon for forgery, all the judges were of 
* opinion, that where the officer had drawn up the 


«© verdi&t, contrary to the finding of the jury, it 


* might be amended ;” that is, made agreeable to 


the fact. But my monthly informer does not go on 


and ſay, whether bis lordſhip took notice, that this 
was in the caſe of a profeſſed ſpecial verdict, which 


circumſtance may make ſome little difference in the 


matter. Indeed, I apprehend, that the judge who 


tried Woodfall, and the court of king's-bench, as 


well as the counſel for the crown; have clearly inti- 
mated their opinion, that the verdict here is not ſpe- 


cial, without declaring, however, expreſsly, whether 


it be or be not a general yerdict, or ſomething be- 
tween the two, that is, neither the one nor the other, 
but biform, and participant of both. And, as the 


court hath not as yet pronounced its deliberate opi- 


nion, it may not, Perhaps, be in me an unpardonable 
preſumption to opine, that it is really of a mixed na- 


ture. * is not completely a ſpecial verdict, hecauſe 


2. i: 
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it does not find every fact in the cauſe definitely and 
diſtinctly, nor negative expreſsly what it does not 
find; but it partakes ſo far of the nature of a ſpecial 
ier as to find, ſpecially and completely, whatever 
- It does find; and, for preventing any ſuppoſition or 
conſtruction to the contrary, has anxiouſly, and from 
ſuperabundant caution, | inſerted: the excluſive: word 
only, to act with the force of a negative upon every 
conceivable addition. They might either do this, 
becauſe they found no evidence to warrant their find- 
ing any thing more; or, becauſe they ſaw ground to 
exclude every thing elſe. But whatever was their 
motive, the fact is, that they have negatived all but 
the printing and publiſhing, both the | innuendoes 
| about the blanks, and the ſedition and malice, if 
not expreſsly, yet by neceſſary implication, which 
amounts to the ſame thing. In this caſe, indeed, it 
happens, that there can but two other circumſtances 
be ſaid to be laid in the charge, which are the innu- 
endoes and the malice: therefore the excluſive word 
only, is preciſely levelled at theſe. It can have no 
other application, and is improper, unleſs intended 
to ſignify that they were conſidered but rejected, there 
being no pretence for finding them. And this is what 
the jury ſwear, Notwithſtanding they were told, 
(according to practice, it ſeems,) that they had no- 
| thing to do with any thing but the fact of publica- 
tion; yet it appeared fo clearly to them, that there 
Was no ſedition or malice accompanying the impreſ- 
Fon and publication, that they could not, whether it 
were a work of ſupererogation or not, refrain from 
ſhewing, that in their opinion, there was no ground 
for ck charges. This, indeed, is plain, from ano- 
ther conſideration, which is, that every common jury- 
man knows what it is to find any defendant generally 
guilty, and therefore, had the preſent jury thought 


thay, in e they ought, to have found THe | 
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fall gulliy of the whole charge, they certaioly would 
have found the uſual general verdict of guilty, with- 
out ſaying more; and there is but one aſſignable rea- 
ſon for their not having done ſo, which is, that they 
did not believe it, and this they have manifeſted by 
as pregnant a word as any in the bels VO. lan- 
guage. We RES ME ng 
Suppoſe a man, upon- baing very in. after eating | 


beef-ſteaks with oyfter-ſauce, ſhould take ten guineas 
from a friend, in order to pay him one hundred, when- 


ever he ſhould again eat beef- ſteaks with oyſter- ſauce, 


and to ſecure the payment of the money upon that 
event, ſhould depolit i it in the hands of a truſtee.— 


The matter comes into Chancery, and an iſſue is di- 


rected to try the fact. The jury find, that he had eat 
beef-ſteaks only, and mill. find nothing elſe.” Would 
any lawyer of the hall contend, or even the late chan- 
cellor of White's. (Lord Montfort) determine, that the 
oyſters being only ſauce to the beef-ſteaks, was a mat · 
ter of courſe, and that the jury, by finding the defen- 
dant had eat beef-ſteaks, had virtually, and accord». 
ing to legal import, found a verdict againſt the defens. 
dant, and that he had forfeited his, wager 2; Now, I 
look upon malice as the ſauce, at leaſt, to the publi- 
cation of a libel, and abſolutely neceſſary to make the 
information reliſh, and be good for ought, and. very 


far from idle garniſh upon the brims of the diſh, 


My Lord Chief Juſtice Hale fays, ce the jury may 


< find a ſpecial verdict, or may find the defendant 
© guilty of part, and not guilty of the reſt; or may 


« find the defendant guilty of the fact, but vary in 
« the manner. If a man be indifted for burglary, 
«* quod felonice & burglariter cepit & aſportavit, the jury 


may find, him. guilty Cfelonice) of the fimple 


* felony, and acquit him of the burglary (the 


Uurglariter,) So if a man be indicted of rob- 


" EE 66 bery, 


tay 


< bevy, with putting the party in fear, the jury 
% may find him guilty of the felony, but not 
4 guilty of the robbery. The like where the indift- 
ment is, clam et ſecrete a perfona, Sc. And this 
great conſtitutional lawyer concludes with ſaying, as 
to giving judgment on verdicts, where there 3s 7 

ſpecial finding, tutius erratur ex parte mitiori. | 


Where a man has been charged with ſedirioufly; and 
maliciouſly printing and publiſhing, and with nothing 


_ elſe, if the jury have found him guilty of printing | 


and publiſhing only, it cannot be faid 'they have 
found him guilty of-printing and publiſhing feditiouſly 
and maliciouſly, nor that they have found him guilty 
generally of the charge. The propoſitions are not 
convertible, and when that is the caſe; nothing but 
a material alteration, a change of the ſenſe, and real 
- import of one of them, 'can render them ſo. Befides, 
only, confines the finding to the one thing ſpecified, - 
the printing and publiſhing, and conſequently! leaves 
_unfound, and excludes the refidue (the inuendoes, 
ſegition and malice.) Nobody indeed denies, that. 
only, is à word of reftraint ; the counſel for the crown 
allow it to be ſo in grammar, logic, and common 
ſenſe; but they nevertheleſs contend, that io law. it 
loſes this effect, and reſtrains nothing, or elſe is ſur- 
pluſage ; that they are at liberty to conſtrue the finding 
of the jury, although not one member of the ſaid jury 
were a lawyer, according to the legal import of the 
words, as if they were all lawyers ;; and finally, that 
what, is contrary. to grammar, logic, and common 
| ſenſe, is good law, This is the ſtrength, as I appre- 
hend, of their argument, and it might, perhaps, have 
ſome weight before an Iriſh tribunal; but, as I take 
it, all the ſcandal of the times, an Iriſn head has never 
been imputed to the court where this muſt be decided, 
and therefore I am not much afraid upon that ſeore,— 
It was, [ preſurne, out of W ta the principal law 
55 1 : 75 at 
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officers of the ben and for no other reaſon, he 
this new experiment was not treated with immediate 
t; for I can hardly bring myſelf to believe, 
that in this liberal ſeaſon it can be given way to, when 
wills, though reduced into writing, and. poſſibly by a 
lawyer, are expounded according to the intention of 
the teſtator, contrary to the agreed legal import of his 
words, and to former determinations. Common ſenſe 
will, as we have ſeen, prevail, even againſt black let- 
ter, where the party whoſe act is to Dos ot never 
heard of ſuch black letter. . 


The meddling with a verdict in Rotten, is ny a very 


) _ tickliſh thing ; for being the opinion of the country, | 


expreſſed by themſelves in their natiye language, every N 
Engliſhman will affume the right of underſtanding i 
as well as the King's Attorney or Solicitor General, 
Judge, or Chief Juſtice. All the learned counſel for 
the crown, it ſeems, concurred” in opinisn, that the 
Court of King's Bench muſt be moved for leave ta 
enter up the verdict according to the legal import _ 
the words. The very motion, therefore, is of itſelf a 
demonſtrative proof, that all who adviſed, affented, or 
gave way to it, were convinced that the verdict, as 
delivered and received, is inſufficient for judgment 
being given upon it againſt the defendant, ſo that the 
court muſt either rectify the verdict, tflat is, permit 
or direct another to be made, or make one themſelves, 
(what an impudent and troubleſome requeſt ) or elſe 
the defendant muſt be acquitted. Had not theſe 
crown lawyers been thoroughly aſſured that the verdict 
was inſufficient for their purpoſe, they would certain- 
If have moved for judgment upon it, becauſe the 
latter motion would not by any means have carried ſo 


indecent an imputation with it as the former; Which 


plainly implies, that the judge who tried the cauſe had 
taken an undue verdict, therefore inſinuates either inat- 


tention” or inability in him in the function of his legal 
7s E ͤ; office. 
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office. "Andi the matter is really ſo 3 Sis 
Whatever be now done, it will be liable to ſtrange dif- 


f ficulties, ſurmizes, and miſconſtructions. If the court 
grant the motion, it will admit that the verdict | in fact 
taken, was inſufficient for judgment and puniſhment 
by law, and that they muſt make it ſo; for, as was 


obſerved (according to my magazine) by Serjeant 


: Glynn, if the motion be carried, it muſt be followed 


with another on the behalf oſ the clerk (whoſe buſi- 
neſs it will be to enter the verdict) to know what the 
legal import of the words taken is, a thing he will not 


take upon himſelf for certain to decide. It will like- 
5 wiſe be ſaid, as the ſame learned advocate urged, that 
this method was taken to prevent the re judgment of 
the matter by a ſv perior court, becauſe the effect of the | 
motion is to prevent the real words taken, as the ver- 
dict from appearing. upon the record. And the world 


will aſk why this was done, if the verdi& taken was a 


Z good one ? Would not. the. court of appeal know its 


legal import, as well as the inferior court? It looks as 


5 if this laſt were afraid of having its proceedings re- 


viewed, imagining they would not ſtand the teſt— 
ter one wrong thing done, is not this the doing of 
another to protect it? The bold Engliſh Chief Julie 


though bred a tory, always favourable to that party, 


and a friend to a high tone of government, left himſelf, 
at leaſt, open to appeal and reviſion. Is this becom- 


ing a court of Juſtice On the other hand, if the mo- 


uon be denied, it will be ſaid to have been denied for 


the ſake of ſupporting the reputation of the judge who 


took this queſtionable verdict; and if judgment be 


given upon it, as it now ſtands againſt the defendant, 


not only the ſame arguments will be inſiſted on, that 
have been urged againſt the ſenſeleſs, lawleſs cafe of 
Beare, but many more; as the preſent caſe is, for rea- 
ſons before-mentioned, by far leſs ſupportable than 


centious 


that. Who can n flop the EL of People in theſe li- 


centious gays, 3 3 . Lord Holt gave 
judgment againſt a man as a ſeditious libeller, upon a 
verdict taken before another judge, where many other 
charges were made; but that his ſucceſſor had given 
judgment againſt a man as a ſeditious libeller, upon 2 
verdict taken by himſelf, where no other charge was 
laid, and where the word only muſt operate upon, and 
be applied to this. Should the puny juſtices deter- 
mine the motion without their chief, it would make 
no alteration in the voice of the public, no more than 
if a caſe were made and ſent into the adjoĩning Court 
of Chancery, for the opinion of the preſent Commiſ— 
ſioners of the Great Seal; ſo thin now is the partition 
between the two courts, tek the ſpirit of party of ſup- 
poſed influence, and of faction. Nobody like myſelf, 
merely as amicus curiæ, (apply: the word as you may) 
will take the trauble pro bono publico, to fling out their 
thoughts upon ſuch a captious ſubject, purely by way 
of precaution, before any irretrievable ſtep. be e ; 


This is, 1 know, very tender ground \ to tresd upon, 

as well as ſome other that borders upon it, but there are 
certain occaſions when one cannot help looking upon 
every little incident as worthy the reconſideration of 
thoſe in the moſt exalted ſphere of life, Theſe occa- 
| fions are, when any popular diſtemper and diſſatisfac- 


tion is ſpreading, upon a general belief that the capital 


province of Engliſh juries is invading, and ftep by 
ſtep taking from them, under various artful pretences 
of improving the conſtitution, and of better 8 
good men againſt the violences on: the bad. We. # 
Know that 1 e 8 
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— Things lake as air, ; 
Are; to The jealous, confirmations ſtrong. 


On which account, I think it my duty, 2s 2 citizen at Re 
Hege and long retreated from the buſtle of the bar 
„ 


1 | RI * © 3 5 
it the fare, to mention whatever in my apprehenſion | 
may give the leaſt ground for calumny ; whether the 
thing be true or not, is of no great moment, if it be 
circulated. as a truth, and indiſpoſes men to that reve- 
rence for the decrees of courts, which I ever wiſh to 
fee prevail, as from my heart believing it to be of the 
vtmoſt-conſcquence to the preſervation of liberty. The 


a purity of the bench conſiſts in impartiality, wherefore 


Judges ſhould, if poſſible, (like Ceſar's wife) be free, 
even from ſuſpicion. It behoves them, therefore, to 
be wonderfully cireumipect in all popular caufes.— 
Now, there is a rumour (credat Judæus appolla, baud. 
ego) that in the courſe of the famous motion ſome- 
thing ſlid or glided from the middle of the bench to 
the bar, like this: „e It muſt be granted in all events 
„ by the defendant's counſel, that the verdict as it 


FR... ſtood, hath found the. defendant guilty of printing 


__ © and publithiog the paper; in the ſenſe; that was 
“ put upon it, in the information, after filling up the 
.< blanks; and that the counſel immediately took 
the hint, AF a ground which none of them had either 
thought of, or cared to venture upon before. But © - 


- >confeſs, I doubt my informant's correctneſs, as to 


the argument itſelf, and much more as to the ſource 
of it. The latter muſt ſurely be miſtaken, for I never 
retollect myſelf any paſſage in the leaſt like it; and, 
it there be no foundation for ſaying, ſo, the Tefbustion 
is as indecent towards the object of it, as the motion, 
and more it cannot be. I dare engage, the noble 
Judge who tried the cauſe, will not, upon his honour, | 

aver, that he aſked the jury upon bringing in their 

verdict, whether they meant to find that the libel was 

_ truly expounded i in the information, that is, whether 
the blanks in the original had been truly filled up; 

and, if he did not, how can he or any one now ſupply, 
Fa, and take for granted, ſo material a FIR of 

: . | ; the 


— 
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che finding? We are not to conclude it FINE the 
jury's being told in the fumming up, that this was a 

part of their conſideration, and what they mult attend 
to. They were, I ſuſpect, told at that time, many 


things which there is great reaſon to ſuppoſe they paid 


no obedience to. But, however that was, we are not 


to reaſon from what ſhould have been done, to what 


was done, and to make verdicts by argument. Any 


verdict, ever ſo deficient, may be made good at that 


rate, and a fact not found be created in à trice If 
the Judges of the King's Beneh, when Mr. Wilkes, 
known by perſon to all of them, preſented himſelf be- 
fore them, profeſſed that he was the John Wilkes out- 


lawed, and deſired to ſurrender himſelf, ſtared, looked 


ſurprized, and at laſt declared, they could not kno-- 
nor take notice of him, unleſs he wers brought into 
court by legal proceſs; and therefore let him depart 
from the bar of public juſtice, as quietly as any of the 
croud of amazed ſpectators, though an outlawov pro- 
feſſo, and of the firſt magnitude, for blaſpheming his 
God, and libelling his King; ſurely none of thoſe 


judges, whilſt they retain the ſame head and. way of | 


thinking, will ſuffer any fact relative toy a libeller to 
come hefore them, in any other than its true legal 
habit, according to form of law... They will confeſs 
very candidly, as in the inſtance laſt. put, it may be 
ſo, but they are not obliged to know eit. And who 


all ſay that they may not, when fitting, even as the. 


judges of the land, queſtion their on power to do 
what any common juſtice of peace might and would? _ 


Indeed, the example cited, ſhews ſuch diflidence, and 
ſo rigid a requiſition, of legal mode and figure, that 


were Woodfall himſelf, in propria perſona, to come to 


the bar of the King's Bench, and avow, that he did 
mean by the blanks the perſons inuendoed by the in- 


formation, I much doubt, whether ſo ſcrupulous a 
bench would not ſay, we can take no notice of your 


4 


diva voce 8 3 is 2 : legal way. * ſuch a 4 
fact coming before us, which is the verdict, and we 
cannot take notice of any thing that was in iſſue in the 
cauſe, and not found by the jury; it was their pro- 
vince to find it directly, if they believed it. This 
holds more eſpecially, as the verdict is not the com- 
mon general verdict, but a particular or ſpecial find- . 
ing. The jurors have, as we obſerve, found, that 
you only printed and publiſhed the paper, without 
ſaying what they found to be the import of the blanks, 
Which it contained; and, as they have confined their 
finding to the mere printing and publication of the 
paper produced, which paper is with blanks, they. 
have really excluded all of the charge which relates to 
the inuendoes, and to the intention of the pubication, 
and theſe. being both facts alledged before them by the 
information, and not found, but on the contrary ex- 
eluded, we muſt take in form of law, and as Judges, 
that they were not true. We can take no notice at 
all of what wm _ e g th rovk Oy bg 
fore us. von or ed No 


They migbt in 2 da 1 hi 8 of Lord 
Chief Juſtice Vaughan, it remains, if they be found 
c ft all, they moſt: be found by inference and argu- 
— ends only. And às for that, though it were a ge- 
ce nexal verdict; the finding the point in iſſue, by way 
of argument or inference, for the plaintiff or de- 
9 ſendant, is never permitted, not though the argu- 
<*ment be neceffary and concluding.  T confeſs, that 
ce ſtrictneſs is not rigidly obferved in a ſpecial verdict, 
_ «'where' the jury find only the matter of fact, as when 5 
in a general verdict they find both fact and law, that | 
e is, the whole matter in iſſue. Yet in a fpecial ver- 
dict, they muſt find the fact clear, and without equi- 
s vocation to common intent, - elſe they find nothing 
os kn anal the court can ie what the law is. 
PO oe There 8 


F 
2 There are no words in this ſpecial verdict that ca 
be ſtrained to a finding of theſe (inuendoes for 
ec example) by way of inference and conclufion. It 
tc cannot be made out by any rational inference, that 
«they have found them. For to find that ſuch a 
cc letter was written, or ſuch a book made by I. S. 


is not to find that all things, or anything contained 


«'or mentioned i in that book or letter, are or is true 5 


4 is in print, that the counſel for the * 
wanted to read affidavits from ſome of the Jurors to 
explain their verdict, and that the Chief Juſtice im- 
mediately took up the matter, and ſaid, though the 
£ court would not yet determine, whether the affida- 
vit of any of the jurymen may be read, yet 
„ have permitted one to be read a little by way of 
ce ſtating it, and I there find, that the application of 


c the inuendoes is not denied, only the criminal con- 


6 ftruction put upon the paper in the information. 


To have denied the one, would have been very ma- 
ce terial, with the other they have nothing to do. In : 


„ that caſe, there would be no proof to them of the 
1 paper, as charged in the information. But, if the 
jury find that the defendant publiſhed at all, they 
ec find the paper, as charged in the information, for 


ce davit which has been ſtated, that it does not appear 
« whether the jury meant to ſay the paper is no libel; 
e if they had the leaſt doubt whether the iauendoes 
< were properly ſupplied, there ſhould be a new trial. I 
ce ſummed up to them, that if they were not ſatisfied 
* of the fact of publication, or had a doubt of the ap- 


6 plication of any of the words in the information to 


= the blank in the letter, they muſt acquit the defen · 
wy dant,” And in ſome magazine (for all theſe things 
come into the country). it i is ſaid, that upon one of the 


Top Vaughan's Rep, 755 76. ; F 
,, e Judges 


< that js their only enquiry. I take it from the affi- 


\ 


k 6 8 

Judges aſking, Whenber any 8 would take 
* upon him to ſwear that the K —g does not mean 
N ” King, &c.” Lord Mansfield ſaid, ( If any member 

C of the jury was to make ſuch an affidavit, it would 
% a te ee the * of the 
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| Before 1 center wht e e may 5 
drawn from this new ſpring, I cannot help ſaying, 
that I doubt the fidelity of the relation, as there are 
ſome things in it which I cannot well reconcile to pru- 
dence or practice, and others which I do not appre- 
hend the force of. The reaſoning moſt evidently is of 
a very different complexion from that of my Lord 
Vaughan, whoſe acuteneſs as a reaſoner, whole learn- 
ing as a lawyer, and whole integrity as a man, have 
rarely been equalled, and perhaps never exceeded. 
He was nevertheleſs SONS. and a chief e made : 
"yr 33 : 1 5 


II it coſt Lord Holt much babe to get quit of Lord 
Coke, I think there muſt be no ſmall dextericy uſed 
to free the preſent caſe of Woodfall from being ruled 
by the authority of Vaughan. Can any man of com- 
mon ſenſe and honour ſay, that the late jury have, by 
their ſpecial finding, found the fact of publication, 
and the application of the words in the information 
to the blanks in the letter, clear and without equivo- 
' -, xation, to a common intent? (and if either of them be 
doubtful, the defendant ſhould have been acquitted, 
according to Lord Mansfield) 1 put it as a ſpecial 
finding, becauſe that is the ſtrongeſt way of putting 
it; for, if it were a general verdict, the finding the 
point in iſſue (which Lord Mansfield Selene the 
blanks to be) by way of argument or inference, is never 
permitted, not though the argument be 9 and 
concluding, even in a civil caſe. YE 
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wr is not therefore material to examine, «whether. 
e there may be ſomething of a diſtinCtion i in the books 
d about amending a verdict in a civil and in a crimi- 
c nal cuſe; and if there be, whether it is a miſ- 
take, and there is nothing in it; or, whether it be | 
a ſound and à legal diſtinction. For, in the preſent | 
caſe, there is no doubt that the real verdi& was . 
| 
| 


taken, by the Chief Juſtice himſelf, as I apprehend, 

and not- by the ordinary officer of the court. There is 

no miſprifion at all. The verdict has not been taken 
contrary to the finding of the jury: whether: indeed it 
will be ordered to be ſo drawn up, we ſhall know by 

and by, ſome time in the 7 e n of — 


the une." 


 TfT recollect Sake” this old rule was, that jutom | 
after mixing with the world, ſhould not be received to 
explain their verdi& at all, for fear of ſome undue 
practice with them. Affidavits from a jury were al- 
ways rejected. Should a new trial be moved for, or 
granted, both the motion and the allowance were de- 
rived from ſome other ſource. Now, if the magazine 
relation be authentic, I ſhould be glad to be informed 
whether this old rule, being become too feeble from 
age to do its duty, lies under ſome temporal diſability, 
or has been diſmiſſed and ſuperceded by any other, 
and what new regulation? For from the account I 
cannot tell whether the affidavits were admitted or re- 
jected ; nor whether their future admiſſion or rejection 
is to depend upon the diſcretion of the court, or to 
be aſcertained by any poſitive rule? It ſeems as if 
much might be argued both ways from the interludde 
(1 beg pardon, the interlocutory ſoene I would ſay) 
which has been lately exhibited, and which: will, I 
2 1 be ee wal N n. to the 1 in time 


8 FA 


— EC —__—_— — * pd —_ 
- OI q 
= 4 7 
by . wy 

— — '—E— ßẽ O ny evra —— — 

— 96— a 
Ss » - 

* 


. — , Rp , 
— 5 — 


5 WE * and ſecond of theſe * ebe third can- 


N 

The defendant's counſel, I agree and laugh when 6: 
think of it, who produced and tendered” the affidavits; 
have been very cleverly taken in. T hey were not 
permitted to read them in ſupport of the points they 
meant to put their client's defence upon, as the court 
would not yet determine whether they might be read 
but the Chief Juſtice, in order to know the general 
purport of ſueh affidavits, directed a little to be read 


by way of ſtating for the ſatisfaction of the court.— 


When this was done, he perceived that the application 


of the inuendoes was not denied, but that the crimi- 
nal conſtruction, put upon the paper by the informa- 
tion, was. Whereupon he pronounced theſe two mat- 


ters to be quite independent of each other, and then 


concluded, from the ſilence about the inuendoes, that 8 
the j jurors could not deny their truth; nay he went far⸗ 


ther, and conſtrued their very filence into an actual 
admiſſion of it. Never perhaps was there an abler 
manœuvre. And ſuch is the legal effect of reading 
2 little by way of ſtating. The wicked party (which 
is a main thing) can never make uſe of it at all, and 
yet the court, or crown, may ſtrike out light enough 
to ſee a- fact that was hid before, or in a word, may 


.. verify or diſprove any thing they pleaſe by it. 5 
With reſpect to his Lordſhip's ſpeech, it is not a 


haſty, but manifeſtly a deliberate compoſition; and 


yet ( pardon me for the remark) there are three mate- 
rial terms in it, which ſeem not perfectly free from 


equivocation, namely, criminal conſtruction, libel, and 
as charged. However, a little conſideration lets one 
tee that this happened by accident; and that the firſt 

and laſt muſt mean the ſame thing, and that as 
þ< comprizes the fact of publication, the truth 
of the invendoes, and the libellous- intent, the three 
ingredients neceſſary to convict the defendant of the 
crime laid, that is, of publiſhing a libel Without 


not 


J d x?½½½½ dat. abs on 
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| ous caſe of the ſeven biſhops. r 
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- ml onda; but, it is poſſible that the two former may, 


without the third. This is evident from the notori- 


| Nevertheleſs there are to my ſelf YI things cis 


deducible from this famous ſpeech ; firſt, that the 
noble judge looks upon an explicit finding of the 


truth of the innuendoes to be ſo neceſſary, that the de- | 


ciſion of the whole matter hinges there, and depends 


upon it, ©* for a doubt of it ſhould acquit the defen- 


„ dant, and a denial thereof by the affidavits would 


ce produce a new trial;” ſecondly, that it is his own. _ 
opinion that the jury are not to judge whether the 
paper be a libel or not, they have nothing to do 
« with it;“ thirdly, that the jury, if they find tho SY 
defendant publiſhed at all, find him guilty of the libel, _ 
« becauſe they find the paper as charged in the infor- 
& mation, which is their only enquiry ; "I and fourthly, 


and laſtly, that the court alone, if the publication 


be proved, can and muſt acquit an innocent * 
by arreſting. judgment. | 


5 
A 


Before entering into 2 ed diſcuſſion of hs 


con and folidiey' of theſe poſitions, I will juſt 


throw out, that with reſpect to the preſent verdict, our 
ſole enquiry muſt be what in fact it was, and not what 
it ought to have been; that is, what the jury have 
done, and not what they ſhould have done. If their 
verdict be corrupt, they ought to be puniſhed, and the 


verdict ſet aſide of courſe; and if it be unintelligible, 


it muſt be a nullity, for nothing can TY A . 1.— #2 


And no to return to the ſpeech. t. 


As my underſtanding is flow and MATE dull, 1 
hope 1 may be admitted to declare, without the ſuppo- 


ſition of affectation, that I can neither readily recon- 


cile all the parties with each other, not can I diſcern. 
the coneluliveneſs of the e . as I love to 
Vor: % // r 
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of my reputation for quickneſs of apprehenſion, 1 


Tp 70]. 
be open and ingenuous, although it be at che expence 


will honeſtly ſay why. In the firſt place, if the cri- 

84 minal conſtruction put upon the paper in the infor- 
© mation is denied (as from the affidavit ſtated I find 
ce jt was,) I take it that it does appear the jury meant 


44 to ſay, that the paper was no libel,” becauſe the 


whole and ſole criminal conſtruction put upon the 
paper by the information, concludes to its being a li- 
bel. Nay, the Chief Juſtice himſelf, by ſaying the 


affidavits are Glent with reſpect to the innuendoes, vir- 
tually ſays, that the phraſe, criminal conſtruction, can- 


not be referred to them, and then there is nothing that 


it can refer to, but to the paper itſelf being no libel, 
Therefore his ſtating at the outſet, that by the affidavit 
only the criminal conſtruction is denied, cannot be 
' reconciled with his collecting afterwards, that it does 
not appear from the affidavit whether the jury meant 


to ſay that the paper is no libel. In the next place, 
if the truth of the innuendoes be neceſſary to ſupport 


the criminal conſtruction, (which I fancy Lord Mans- 
field will not deny,) and that the criminal conſtruction 


was the giſt or object of the information, the affidavit- 


3 might think, that by denying ſuch eriminal | 


conſtruction, they had ſhewn, that they, as jurors, 


meant to ſay the Paper was no libel, and therefore, 


having deſtroyed the very foundation of the informa- 
tion, need not lengthen their affidavit with ſtating un- 


neeeſſary particulars. In a word, I conſider the affi- 
davits as ſaying in a general way, what the makers of 
them might certainly have ſaid generally as jurors, 
that the defendant was not guilty. And if they are 
not now heard by the court, or liſtened to as jurors 
about their verdict, in what light do they gain fo far 
the ear of the Chief Juſtice, as to be indulged with 


ſtating what they have to ſay, and ſuch weight with 


him, as as for his tings to 3 * argu- 
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ment thereon ? A __ verdict could not hive: been 


11 nor could the members of the jury have been 


forced to explain upon what grounds they went. A 

jury indeed, according to Lord Vaughan, may like tlie 
ſeveral judges of a court, form the ſame general con- 
cluſion from different motives: it is not requiſite that 


they ſhould coneur in the ſame. They might or might 
not, for ought that appears, have believed the inuen- 


does to be "eigtedly applied. The have not ſaid one 
ſyllable to lead to a belief, or conſtruction one way or 


the other. It is agreed chat they are totally filent on 


the point. But, if the ſpeech of the hoble judge who | 


ſummed up to them, did not want its common ingre- 
dients and effect, they tuſt have both underſtood and 
been perſuaded, that the application of the words in 


the information to the blanks in the letter was their 
principal, if not only conſideration, and muſt there- 


fore have drawn their concluſion from a diſbelief of the 


inuendoes. On the contrary, how an inference, the 


reverſe of this, can not only be made from the ſame 


premiſes, but be relied on as infallible, To as to make 


ground for deciding the queſtion upon, is paſt my un- 


derſtanding. Indeed how the criminal conſtruction 
can be conſidered independently of the innuendoes 
which are neceſſary to form it, I cannot well conceive. 
And therefore, I am perfectly amazed how, from the 


denial of ſuch criminal confſtru&ion, and mere non- 
mention of the innuendoes, any lawyer ean with confi- 


dence infer the admiſſion of, or an incapacity of deny- 
ing, the latter. Is it uſual, or neceſſary in law, fora 
layman ſwearing to his bel.ef of a thing, to ſtate all 


the grounds of ſuch belief? It certainly is net ſo 


among logicians or mathematicians. All writers, whe- 


ther profeſſional or unprotefiional, make uſe of many ; 1 


concluſions, inferences, and deductions, witheut giving 

the ſeveral ſteps or preliminary propoſitions from 

TROr ſuch deductions are made. I have heard too, that 
„„ | wiſe 


Pl 


[7 ] Es 
wiſe judges never enter on record the reaſons upon 
which they ground their decrees, and that many judg- 
ments from the ſeſſions, plantations, and other judica- 
- -rures, have been ſet alide on account of the bad grounds 
entered for them, which judgments were right in 
themſelves, and would have ſtood, had it not been for 
the diſcloſure of the bad grounds, upon which they 
were formed. The reaſoning from nothing being ſaid 
of a thing, either to its belief or diſbelief by the de- 
Ponent, is very precarious and inconeluſive. It is, 
without a pun, reaſoning from nothing, and the com- 
mon adage ſays, ex mhilo nil fit, It is, I believe, the 
firſt time that an argument from ſuch a ſource was ever 
taken for poſitive. proof, and conſidered as a ground 
ſufficient of itſelf for a criminal judgment. Nothing 
can exceed the extravagance of ſuch proceeding. It is 
poffible likewiſe, that theſe, affidavit-jurors might re- 

. gard the innuendoes, the criminal conſtruction and libel, 
as nearly ſynonimous terms in this cafe, and therefore 
ſpecified their diſbelief of no more than one of them, 

for the ſake of avoiding tautology and prolizity. In 
fine, it might be omitted for want of knowing that the 
court would expect a denial of the truth of the i innuen- 
does; and they might well be excuſed for ſuch an ig- 
norance, becauſe they muſt have heard that, if they 
would, they might have taken upon them to judge of 
the intention of the defendant, and if they believed, as 

they now ſwear, that it was not criminal, they might 

have found him not guilty. I can aſſure them, had I 

been upon the jury, and really. believed ſo, I ſhould 
have thought myſelf bound in conſcience to have 

uw brought in ſuch a verdiet, But whether I am right or 

wrong in what J have advanced upon this head, it is, 

I think, not to be denied, that unleſs the Court. of 

| King's Bench had fignified, previous to theſe affidavits 

. being made, that they ſhould conſider none as mate- 

0 rial, Which $9, not en d the truth of the jnnuendoes, 

| | "0 5 
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they can have no pretence to ground a zu 
againſt the defendant, merely upon an omiſſion of 
ſuch denial. It will be a very unuſual net. And what 
catching practice of any ſort ever redounded to the 
credit of any party, cauſe, or judicature? Nay, I will 
go farther, and ſay it is impoſſible to ſupport any 
judgment given upon ſuch ground. In the third and 
laſt place, I am not ſatisfied with the reaſoning of the 
chief, in ſaying, ** that to have denied the applica- 
« tion of the innuendoes would have been very material, 
* becauſe in that caſe there would be no proof of the 
<< paper as charged in the information, and * that if 
„e the jury find the defendant. publiſhed at all, they 
© find the paper as charged. in the information, for 
«« that is their only enquiry.” For it ſeems to me, 
that the paper charged in the information is the paper 
actually printed, and, as a proof that it is ſo, the 
printed paper is always produced, to prove that charged 
in the information, which it could not do were they . 
different, and not one and the ſame paper. But a de- 
monſtration of this being ſo, is that any variance be- 
tween the original, and the paper ſet forth, would be 
fatal, it muſt be the very tenor with the blanks, and 
not the purport thereof. And I ſuppoſe, if a regular 
ſpecial verdict were in any ſuch cauſe to be drawn. up. 
it would be neceſſary. for ſuch verdict to ſtate, that 
« as to &c. the jurors upon their oaths ſay or find, 
e that the defendant on ſuch a day publiſhed the pa- 
« per in the information mentioned, and of the tenor 
cc there ſet forth,” and then to go on and ſay, and 
the jurors further upon their oaths ſay, that they 
« find the blanks in the ſaid paper contained and ſet . 
« forth in the ſaid information, meant the perſons 
« and things applied to them by the innuendoes in 
* the ſaid information. But whether the defendant 
« be culpable. thereby of publiſhing a ſeditious and. 


0 * malicious libel, they refer to the court.“ Now, if 
Tp * 3 9 . this 


- 


mr 


ebis or any thing like it, would be the regular way 
of taking ſuch ſpecial verdict, it is another proof chat 
the paper charged in the information, is the paper ac- 
tually printed. Beſides, the intent of all judicatures 
is, that a defendant ſhould fuffer for what he really 
did, and not for arbitrary and groundleſs ſuggeſtions 
in a bill, declaration, information, or indictment. It 
is the buſineſs both of judge, and inqueſt, to ſee that 
this take place. A proſecutor, therefore, takes care 
by his count, to charge an editor with the publication 
of a libel, of ſuch tenor, which he ſets forth literally, 
agreeably to the fact; and in the doing of this, where 
blanks, aſteriſks, or cant words, occur in the örigi- 
nal, after giving them as printed, he declares they in- 
tend ſuch perſons and things, and his counſel, at the 
trial, always endeavour to coa vince the inqueſt, that 
the blanks of the real paper ſo ſet forth are rightly in- 
terpreted by the count, and when he has done this, he 
expatiates upon the wickedneſs, and malice evident 
therefrom, and aggravates them as much as he can. 
The jury, if they ſind him generally guilty, do and 
muſt, at all events, find that the paper bas been both - 
truly recited, and explained. In ſhort, the paper all 
| along underſtood by the pleadings, the parties, judge 
and jury, is one and the ſame, the real and original 
paper, and can be no other. And it is the interpre- 
tation of the blanks, or the eriminal coꝑſtruction 
| drawn from thence, which creates all the diſpute in 
de matter. | The innuendoes make no part of the pa- 
1 per; they are placed in the information immediately 
[ | after the reſpective words, to which they are applied, 

4 | apart from them, and included within crotchets, on 
purpoſe to be diſtinguiſhed from the paper itſelf; be- 
. it could de conceived: that they made any 
| 8 part of the real paper, and were intended as. ſuch by 
| i the countor, they would occaſion. a fatal variance, 
| 1 and 7 the N tenor, This not only proves 
e 1 0 the 
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might in this cauſe, have denied the application of 


the innuendoes, although there had been proof to 


them of the publication of the paper charged with 


thoſe innuendoes ; and therefore the jury, by finding 


that the defendant publiſhed the paper only as fer 


forth in the information, do not find the charges made | 


© thereon by the information. If this be fo, as I pro- 
teſt it ſeems to me clearly to be, the ;argument on 


this head is grounded on a falſe and ſtrange conceit. 


But were it not fo, if by finding the mere publica- 
tion, the jury find the paper as charged, they muſt 
find it not only pregnant of the ſenſe of the innuen- 
does, but of the ſedition, and malice, ſet out in the 
information ; for, it is equally charged thereby with 
both; and yet the jury by their affidavits have ex- 


| preſsly denied the criminal conſtruction, notwithſtand- _ | 
ing the judge s aſſuring them they had nothing to do 


with it. Neither can I reconcile his ſaying in one 


part of his ſpeech, © to have denied the application 


ce of the innuendoes would have been very material. 
« In that caſe, there would be na proof to the jury 


ce of the paper, as charged in the information,” with 
the ſaying afterwards, ** that if they were not ſatisfied 


e of the fact of publication, or had a doubt of the 
m0 application of any of the words in the information, 
« to the blanks in the letter, they muſt acquit the 


« (defendant ;” becauſe the or in the latter paſſage, 


| ſeems to imply that the ſpeaker himſelf conſidered the 

fact of publication, and tlie application of the innu- 

endoes as diſtinct Po and that one might be 
| "$4 17 0 found, 


the papers publiſhed to be a dittiner thing from the 
innuendoes, but to be ſo conſidered by the informa- 
tion itfelf,, For which reaſon the inqueſt may moſt 
certainly find the defendant to have publiſhed a paper 
of the tenor ſet forth in the information, but deny 
that the explanations, or innuendoes, applied to the 
| blanks thereof, are true. And conſequently the jury - 


4 
4 

| 
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found, and the other not. Indeed, © he ſummed on 
« to them, that if they were not ſatisfied, or had a 


doubt about either, they muſt acquit the. defen- 

. dant.“ Now, if this be ſo, the ſpeaker has an- 

ſwered himſelf, and admitted what I have been en-. 

deavouring to prove. It is concluſive as unn, 
ad bominem. | 


There is a report too, whether well or ill faded 
thoſe who attended the trial beſt know, that in your 
caſe, Mr. Almon, your counſel] opened as your de- 

fence, that © you were in the country when the copies 
e of the paper, for the vending of which you were 
e proſecuted, were brought to your houfe, that they 
e were ſold without your knowledge, that your name 
« had been put to the title page, without your pri- 
ee vity, and that ſo ſoon as you returned to town, 
« you ſent back what remained of the copies, and 
e complained of the liberty taken with your name 3” 
that no witneſſes were however examined to give this 
teſtimony: but that the judge who tried the cauſe 
took notice of the defence opened, and ſaid, had it 
been proved, he ſhould have directed the jury to have 
acquitted you. If this be true, one would be in- 
clined to think that this judge did not regard the 
Jury, as having nothing to do with the criminal con- 
ſtruction, and with the conſideration of the intent 
TS with which any act of publication was attended, nor 
tat this was ſolely the province of the court. But, 
| in truth, whether any deed be intentionally done to 
i injure another, is and muſt be before the jury, where 
us a man is criminally charged with ſuch deed, and 
| brought to anſwer for it before them. In a civil ac- 
Bion, the ſufferer may and ought to recover damages, 
tim 4 perſon Who has even involuntarily injured 
| | bim: but it is comrary to all ideas of juſtice, that 
| K en Weekrs or fooliſh as ſhould N 
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purſued. 8 a bad man, and as a delinquent - to the 
ſtate, for what he did without evil intent, and be on 
that account fined to the public; and if this be un- 
juſt, how can a jury find him guilty? There can be 
no guilt where there is no injury deſigned; and if a 
| Jury are induced to uſe the word guilty in their find- _ 
ing, and it be plain they only meant to find the ſim- 


ple fact, and to exclude all guilt, the verdict is incor- 


rectly and improperly worded, but it is of clear im- 
port, and is in law a verdict of acquittal. In crimi- 
nal proceedings, no reparation in damages is ſought 


by the party injured. It is the wickedneſs of the 


agent, and not. the injury to the n that is the 


matter in queſtion. 


After having ſaid ſo much, it may be a Wet ct | 


ſupererogation to take notice of what fell from a 
learned coadjutor to the grand juſticiary of England, 


but it can hardly be avoided, out of reſpe& to his 


perſon. His words, by the monthly publications, are 


theſe : The jury are elected, tried and ſworn, to de- - 
termine concerning the matters contained in the 

ce information, therefore if they find any fact of 
e publication, they muſt find, not the ſimple fact of 


_ « publiſhing that Public Advertiſer, ſold at the de- 


« fendant's houſe, but the very libel charged in the 


« information.” Many of the arguments before of- 


fered apply ro this. The jury are certainly ſworn to | 


try the truth of the matters or allegations in the infor- 
mation; which, by the by, the very calling of them 
matters, in the plural number, muſt be taken to be 


ſeveral. We may therefore enumerate them. One is, 


that the defendant publiſhed the Advertiſer ſold at his 


ſhop, and ſet forth in the information in hec verba; 


another is, that the blanks therein meant ſo and ſo; 


and a third, that the publication of ſuch paper, with _ 


ſuch meaning, is a libel. Does 1 it follow then, if they 


1 find 


— 
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Knd the fad of the defendant's having publiſhed that 
Publie Advertiſer with the blanks therein, agreeable 
to its tenor in the information, that by finding this 
one fact, they muſt find not that ſingle fact, but the 
very libel charged in the information? Surely, the 
proving of the paper with the blanks as ſet forth, is 

not proving 2/0 fatto the innuendoes with regard to 
thoſe blanks; nor is the proving the publication of 


the paper, and the truth of the innuendoes, proof in 


itſelf of a libel. The jury may find the fact of pub- 
lication, and not find the blanks to be properly filled 
up. The filling up is the informant's, and the publi- 
cation with chaſms, the defendant's act. The one 
writes (or publiſhes) and' the other conſtrues. Now 
theſe two things being ſeparate in their nature, al- 
though- the information ſhould unite them in its conſi- 
deration, (which, however, I am very far from al-. 
lowing,), yet, it is poſſible the jury may have conſider. 
ed them diſtinctiy, and it is plain that Lord Mans- 
field did fo in his inſtructive ſumming up, for he 
talked of them as two facts, either of which not be- 
ing proved, the defendant ought to be acquitted, (and 
in that, I perfectly agree with his lordſhip.) The 
jury might perhaps be puzzled. by the ſeveral diviſions 
run upon the ſubject, aud by hearing over and over 
again, that they muſt find the defendant guilty, un- 
leſs they diſbelieved the fact of publication. They 
might not diſcern, that by this ſummary way of 
- ſpeaking, the judge meant the paper, as innuendoed. 
And this might have led them to a ſpecial finding, 
whereby they found the publication, and excluded 
the innuendoes, although they ſhould, according to 
the directions accurately underſtood, have found the 
defendant not guilty. The conſequence of which is, 
that their verdict comes before the court for a con- 
ſtruction, and this can only be made agreeable to the 
intention of it. It 3s is a ca of "fact therefore, 
Ea what 


| . 79 Þ I” 
hes aid the jury mean, and what have they ſaid) 


We all know, without doubt, that whether the Killing | 


up be right or wrong, depends upon the meaning of 
the author, and whether the publication be criminal 


or not in the publiſher, depends upon his knowledge 


of the meaning; but finally, allowing the paper to be 


truly interpreted and proved, whether it be a hbel is - 


ſtill a diſtinct conſideration. In a word, on this ſide 


of St. George's Channel, the finding of one thing, is 
not the finding of another, much leſs is it the finding 
of two or three things. As to the laſt point, the libe! 
itſelf being before the jury, I think we agree; for the 
learned Jodge, by ſaying that © the jury are ſworn to 
« determine concerning the matters contained in the 


<« information, and that they muſt find not the ſimple 
fact of publiſhing that Public Advertiſer ſold at 
e the defendant's ſhop, but the very libel charged in 


the information, muſt mean, that the jury are not 
merely to try the ſingle fact of publication, but all 
the matters contained in the information, that is, every 


thing charged and loaded upon the paper. For which 


reaſon the jury muſt determine, according to this au- 


thority, whether, in their apprehenſion the ſame be 


a libel or not; for that is a matter very ſtrongly 
charged on the paper, by the information, and the 
ſum of the whole. But this ſubject, ſome how or 
other, like ſchool divinity, is not only a mooting 


quickſand for common, but for excellent parts, in- 


volving both maſter- magicians and their ſeconds in one 


common confuſion and inglutination. 715 


In the ſtar- chamber, where no jury Was e 


all ftate-libels were formerly tried, and of courſe the - 


| Judges of the court wholly determined what was, or 
was not a libel, The evidence was laid before them. 
ſolely. In my conſcience, this is the only foundation 


v_O the reverend bench has for e ever fines claiming 


1 the | 
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the excluſive right of deciding what wall be a libet * 

without conſidering that by the principles of the ju · 
ridical part of this conſtitution, where a jury is ſum- 
moned, they are to find all facts, and that this holds 
above all throughout the region of crimes. The 
Intention of a ſuppoſed libeller is as much within 
their reach as the intention of any other ſuppoſed 
criminal; and what judge pretends to queſtion their 
competency to it, as to every offence beſides ? Boni e 
judicis ampliare Juriſdictionem, | is a maxim more rem ark- 
able for its oddity than its pee, | EP 730 


By the bye, how could any bench or r judge admit 
jurors to be judges whether blanks were truly filled 
up, unleſs they allow jurors to be judges of the mean- 
ing of the blanks? this is, ſurely, an inference made. 

by the mind, as much as whether the paper. was: 
Printed factiouſly and maliciouſly. The defendant's 
intention by the printing of blanks, is very diſtinct 
from the mere inanimate mechanical effect of his 
Preſs upon the letters, ink and paper. It is not a 
viſible external act, but internal, and a mere opera- 
tion of mind. In reality, it is abſolutely impoſſible 
from this and various other conſiderations, to con- 
tend that the deſign of the writer, printer and pub- 
licher, in matter of libel, is not always to be ſubmit- 
be to the 3 Jury For: mo opinion. 


25 


uo But, for a moment admitting the contrary doctrine, i 
1 whit muſt be the effect of it? it muſt be that the 
= Jurors, having nothing to do with the intention of the 
nm * writer, could not find what he intended by the blacks, 
and could only find the fact, of his having printed 
'. and publiſhed a paper with ſuch blanks. And then 
there is an end to the pretence,. that the jury have 
by their preſent verdict actually found, that the de- 
fendant by ſuch blanks, intended a nend 5 
thereof 1 in the information. 


1 , 
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Well then, to avoid this 1 ultimate difficulty, 
we muſt, after all, reſort to the ſole true doctrine, 


| namely, that the jury are judges of the intention of 
the writer, and conſequently competent to the whole | 
1 the charge 1 in the information. 


This being at length conceded, let us ſee whether 
they have not in fact exerciſed this right in the full 
extent, by the late verdict. It finds that the defen- 
dant, who was charged with printing and publiſhing 
a paper of ſuch tenor, with meaning ſuch perſons by 


the blanks therein, and with putting forth the ſame 
| maliciouſſy, was guilty of printing and publiſhing it 
only, or, (in other words,) of the bare impreſſion ? 


Now, does not the word only ſignify ſingly, ſimply, 
and merely? Muſt it not therefore confine and limit 


the verdict? By finding the defendant guilty then of 


publication only, of that one thing, it is neceſſarily 
implied that he had been charged with other things, 
and that the jurors could not find him guilty of any 
of thoſe other things. But, there was nothing elſe 


charged beſides the innuendoes of the blanks. and the 


criminal conſtruction of the whole, If fo, hath not 
this inqueſt | e Fae ent him of them 
both! 5 . 9 


The Gole ſeolible ln in rad Dies opinion, 
is, that the jury have found the defendant guilty of 


nothing that is a crime, and have therefore virtually, 
though not in expreſs words acquitted him. The uſe 


of the word guilty in the verdict, will not make 
guilt contrary. to its clear meaning by the context. 
Such a conſtruction is a force upon the words, and 
makes nonſenſe, - Now, it is impoſſible to ſuppoſe, 
Jo eminent a judge could receive. a nonſenſical ver- 
dict. Beſides, the law prefers and adopts any con- 
Wee chat ene to one that er a deed, 


* 
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F wn apt to be to ching ib the 
kind of animadverſions, which I am making, even 
without having any the leaſt perſonal ill will, and 1 


| certainly have none, and there can be no perſonal in- 
tereſt in the matter of either fide. But, unleſs I am 


much miſtaken, ſomething remarkable glares through 
the whole of our grand juſticiary's conduct in this 


| buſineſs, not totally uncharacteriſtic. His anxiouſ. 
neſs to know what the jurymen had ſworn by their 


aſfdavits, inſomuch as to direct the purport of them 
to be ſtated, although they could not be read; his 
refraining till this was done, to ſay what was the faſt 
of the verdict ; his then taking notice that the jurors 
had not denied the truth of the innuendoes, which 
was the only thing that could poffibly be material, 


8 had they done, there ſhould have. been a new 


trial; his ſtating that he had particularly put them 


in mind of the innuendoes in ſumming up, when he 


told them they were the principal, the only object of 


their enquiry, and, if they even doubted of the trum 
of their application, they ought to acquit the defen- 


ns his affecting that the information had fo joined 
_ theſe innuendoes, with the publication, that if they 


found the defendant publiſhed at all, they muſt find 


the paper, as charged in the information: And yet, 


- What ?—deing ocking' in conſequence of this clear 


reſult, neither making the rule abſolute for entering 
up a legal verdict, nor faying it muſt be done, nor 


appointing any certais day for re- conſideration of the 
matter; but generally adjourning the whole till next 


Winter. Is it not rather obſervable alſo, that no no- 
tice was taken, by this eircumſpect and ſatisfactory 
er, of che word only, the moſt ſingular ex- 
"preſſion in the verdict, the main theme -of the argu- 


ments of counſel, and the grand object of the bars 


attention? and that throughout ſo well adviſed, preg: 
. banks and oy. a 9 ſuch a ſupreme, crown- 
n. 


" 
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e ſhould never once declare what he himſelf LP 
really believed in his. conſcience was the intention of 
the jurors, nor venture to aſſert that they actually had 
found the innuendoes? Is not all this conviction 
where the ſhoe really pinches ?—And ſuppoſing the 
printed relations true, would not any one ſay, that in 
this great man's own opinion, the verdict had not 
found the innuendoes, nay, that he himſelf was even 
_ apprehenſive it had excluded them? I fee no other 
way of accounting for his liſtening to affidavits from 
jurors diſimpannelled, or for his ſaying, that had they - - 
ain eee menen : 
a new trial. 8178 


His candour is web, that b e eule ; have been ex- | 

| plicit, I dare engage, upon theſe points, eſpecially *' 
as being the judge who received fo unuſual a verdict, 

| had he been aware that the audience went away per- 
ſuaded from his filence, upon ſo obvious an ar- 
ticle, that he himſelf could not but believe the jury 
meant to find no more than the publication of that 


Public Advertifer, wherein were the blanks, and to 


declare they found nothing elfe. I wiſh, therefore, he 
would, on the next hearing, (ſhould the matter not 
be put to fleep like Bingley's attachment,) vouchſafe 
to notice the word only, and likewiſe to favpur the 
people with an expreſs declaration of What he really 
does, and not an argumentative one of what he muſt 
believe the jury intended by their verdict. For this 
after all is the ſole thing requiſite, could it be come 
at, for drciding the untoward difficulty of the caſe. 
We ſhould all then be of one mind. It is therefore 
a thouſand piries that this little word only eſcaped his 
lordſhip's attention, and that he did not think of ac- 
quainring the public with his private belief of the 
jury's intention by their verdict, more eſpecially as 
che taking or It was his Proper act in his own houſe. 
8 W Ar 


At preſent my big boom are always * 
hy would the affidavits have been ſo material, 
cc had they denied the truth of the innuendoes? The 
court muſt doubt whether the truth of them be 


not denied by the verdict, or at leaſt cannot be 


% pofitive that the truth of them is found by the 


ec verdict; for, ſurely, if the jury have found ex- 
ee preſsly either for or againſt the innuendoes, nos 
thing could be ſo improper as to permit that find- 
ing to be controverted by affidavits; no court 
* vould endure this, nor open ſuch à door for per- 
jury, and the overturning of verdicts in general; 
for the true reaſon then, is, the verdict's being de- 
“ fective, or indecifive in this capital point, in the 
e opinion of the court; and if this be fo, is a new 
* verdict now to be made for the purpoſe; and. that 


© not by poſitive affidavit to the point, but by infe- 


& rence from nothing being ſaid about it ? This will 


te be a coining of verdicts, and minting juſtice. 


I tell them, the magazine writer has certainly libelled | 


the court, It cannot be true. Indeed 1 ſuſpected ſo 


much from that ſtrange circumſtance of judges read- . 
ing affidavits a little, in a court of juſtice, and not as 


evidence, and yet afterwards arguing, from this little 
reading, as if they were evidence, not merely to col-. 
lateral matters, but to the very jugulum cauſe. How» 
ever, in my firſt agitation,” before I diſcerned the 


Kalten of the relation, I really aſked myſelf, is this or 


is it not an uſing of affidavits in adminiſtering juſ⸗ 
rice? if it be, is it or is it not making them evi- 
dence? In God's name, is there to be no certainty 
from henceforward in the law, nor any rule to go by ? 
Courts of juſtice, when I was formerly of Gray's-Inn, 
talked always of a plain line to walk by, obvious to 
common underſtandings, or that they themſelves could 


at leaſt always aſcertain, and which was equally open 


to the whole world, to the N as well as to 


” 
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W I wiſh; there was a little more e certainty, 
and a little leſs ingenuity; not quite ſo much floating 
diſcretionary equity, but ſome fixed unequivocal, ſub- 
ſtantial law. Hold,—theſe magazine fellows miſte- 
preſent every thing, and there is nothing but fallacy 
and way ward political conduct in all parts of life. I 
do not credit a ſyllable of what I read, whether pub- 
liſhed by you, Mr. Almon, or by adminiſtration.— 
Heſides, as to ſome matters, he leſs i is ſaid of them the 
bettet. | | 


22 


With reſpect to e it is the common doc- 
trine, that © a verdict which finds part of the iflue, 
« and finds nothing for the reſidue, is inſufficient for 
« the whole, becauſe the jury have not tried the 
„whole iſſue, wherewith they were, charged. If a 
wh thing! is left out, and cannot be intended, the ver- 
« dict is not good. But if the verdi& may any ways 
ce be conſtrued, a conſtruction to deſtroy it ought not 
© to be made. The court will reje& ſurpluſage. 
And my Lord Coke ſays, the matter and ee 
#6 of che iſſue muſt be found.“ 1 


_ "According to the ns rules, there can, | I 
think, be no doubt but that. the verdict in agitation 
is good. It may, and therefore ought to be con- 
ſtrued to have found the bare fact of publication 
and, by finding that only, to have excluded the inter- 
pretation of the blanks, and the criminal conſtrue- 
tion laid in the information. But it is impoſſible by 

any conſtruction to make out that it has found the ap- 
plication of the innuendoes to be juſt, The rejec- 
tion of the word only as ſurpluſage, will not ſerve the 
turbo. My Lord Mansfield ſays, the Jury are the ſole 
judges, whether the blanks are truly ſupplied, and 
that this is the material part of the iſſue, and it is 
therefore requiſite that the court, which is to give 
judgment, ſhould be ſatisfied that the jury have found 
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it. In his ſumming up, he inſtructed them, that if 

they did not believe the fact of publication, or had'a 
doubt whether the blanks were truly ſupplied, they 
ſhould acquit the defendant. They have, by a ſpe- 
cial finding, found the fact of publication only. Is 


not this expreſsly finding one of the two matters, 
which he laid before them, and rejecting the other? 


Apply their verdict to his Lordſhip' s directory ſum- 


ming up, and there cannot remain the ſhadow of a 


doubt in any man's mind. But even by a hardy re- 

jection of the operative word only, which the jury 
- evidently inſerted by defign, it is impoſſible to make 
out that they have poſitively and unqueſtionably found 


the innuendoes by finding the publication ; and the 


| ſuperinduced argument of their ſilence about them in 
_ the affidavits, as an admiſſion of them, and a confir- 
mation of ſuch conſtruction, is plaioly ridiculous. 


In wort, the finding muſt be either a verdict or a 
nullity, but the latter cannot be ſuppoſed, as ſo able 


a man took it for a verdict. If it be one then, it 


muſt be either a ſpecial or a general verdict, If it be 


the former, the words moſt clearly cannot be varied. 
But it ſeerns, on all ſides, to be agreed, that it is 


not what is denominated in law, a a ſpecial verdict; it 
muſt then and can only be a general verdict ſomewhat 

peculiarly worded, or, (excuſe the ſeeming contradic- 
torineſs of terms,) a ſpecial finding of a general ver- 
dict. This being the caſe, nothing is left to infe- 
rence or intendment, (as has been proved before,) 


and the defendant muſt be either found guilty or ac- 
quitted. If he be found guilty, why is not the ver- 


dict entered as taken by the Chief Juſtice, agreeable 


to the finding, and ſentence paſſed upon the defen - 


dant? On che contrary, if it be admitted, as it is by 


the motion made, and the rule to ſhew cauſe granted, 


that no ſegtence or r judgment can be . upon the 
lit, 
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verdict; as it now ſtands; it muſt be a verdict of ac- 
quitral ; there is no medium.” Let me add too, that 
every man remains in the eye of the law innocent of 
any crime until expreſsly found guilty of one; and 
if the verdict, as it ſtands, has not poſitively found 
the defendant guilty of any crime, he certainly re- 
mains innocent, and muſt be diſcharged as ſuch. 


Great geniuſes are very apt, for the fake of avoid- 
ing trouble, and from ſuperficial - haſty conſiderations, 


to caſt aſide old formalities, by which they frequently 


do much injury to the public, and not uncommonly 
draw themſelves into ſcrapes, which, had ancient rites 
been adhered to, could not have taken Place. . This 

brings to my mind the old practice touching (c privy 


verdicts, which are ſo called, becauſe they ought 


eto be kept ſecret and privy from each of the par- 
© ties before they are affirmed in court. Indeed, in 
64 ſtrictneſs it is no verdict, until affirmed in court; 


. for the jury upon coming into Open court, may 


alter their privy verdict, and, if they do, the lat - 


ter ſhall ſtand.“ Such is the law. But many rea - 


ſons may be offered in juſtification of the utility of it. 
If every. verdict privately delivered is afterwards to 
be publicly confirmed by the jury in open court, in 
the preſence of counſel of both ſides, it becomes the 


buſineſs both of bench and bar to ſee that the true 


and a proper verdict be received. There is beſides 
ſomething in the air of a court of juſtice, and a public 
audience to rouze the thoughtleſs, and to alarm the 
corrupt judge. The aukward dilemma, in which we 
now find ourſelves, without being able to adyance, re- 
treat, or ſtand ſtill with credit, and the ſuſpenſe of 
judgment for four months, would never have diſ- 
graced the K. and Woodfall, had this ſmall old 
ceremonial been complied with. The crown-lawyers 
would have had no occaſion for making a motion, 


which favours of indecency towards the judge who 
| G 2 . tried 
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tried the cauſe, inſomuch as it proceeds upon a PTY 


not therefore have been received; nor would the 


court of king's bench have been obliged ſo far to 
countenance the propriety of the motion, as to grant 
a rule to ſhew cauſe thereon. What can a bye- 
ſtander fay of — ts but that it hobbles at 


best? 


Thing are come to fo 3 a paſs, that 1 think, 


the only conſideration at preſent is, how to get off in 


the beſt manner, and as purity of conduct is of 


| greater account in theſe matters, than ingenuity of 


device, that, and not this, muſt be chiefly conſulted, 


I lament, from my fincere regard for courts of Juſ- 
tice, and the reverence T bear to them, that the heart 
and the head mould ever be ſuppoſed to draw diffe- 


rent ways, or that the furmiſe of indirect dealing 
ſhould in the leaſt obtain; but malevolence and ob- 


loquy are the fruit of the ſeaſon. Let us then drop 

chat ſuſpicious janus · faced expedient of ſearching af- 
ter the legal import of the words, determine that the 
vulgar, common, natural, and real meaning is to be 


taken, and, if it be capable of more interpretations 


than one, that the moſt favoutable muſt be adopted; 


or, finally, if no meaning at all can be made out, 


that the verdict is a nullity, let who will have received 
it. Although, it ſeems to me. as Serjeant Glynn has 


gued, chat as * juries are ſaid to negative in queſ- 


5 . tions of civil property every thing which they do 


«not find; much more muſt they be ſaid to do ſo in 
criminal proceedings.” It is not only law, but the 


faying in other words what has been before advanced, 
namely, that a criminal intention muſt be found ex- 
preſsly, before guilt can take place at all, ate; not 


8 1 any defendant, | | 


poſition, that the verdict is inſufficient, and. ſhould | 
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experiment, made for the purpoſe of enabling judges 


+ |}. w Cd w# Www ER. ES... Go >. tet OD. Tg 


3 22 Fo. . 
Wbt the paper is not, like a law: inſtrument, 


drawn, in technical, legal expreſſions, nor the deviſe of 


property, (the creature of law,) it wants no com- 


ment of | lawyers, and it is the proper province of 


laymen to put a conſtruction thereon, and to find the 


intention, that is, whether the queſtionable expreſſions 


are uſed with a criminal view or not. The determi- 
nation in the caſe of Beare is indefenſible; it is not 
indeed, groſs, palpable Iriſh nonſenſe, obvious to the 
pooreit underſtanding, but it is, what is as bad, me- 


taphyſical, ſcholaſtic, ſophiſticated nonſenſe. The at- 


tempt to enter up a verdict different from what was 
really given is ſtill worſe, and muſt alarm the public 
forty times as much. It would be underſtood as an 


in crown Proſecutions to make a verdict for juries, 


by recommending it to them ar the trial, to find the 


ſimple fact as it ſhould appear to them, becauſe the 
court would take care of the reſt; and then for the 
court; before giving judgment, to direct the verdict _ 
to be entered up according to the legal import of the 
words, that is a general verdict of guilty: to the whole 
charge. For, if this may be done in the caſe of 
Woodfall, where the jury have ſcrupulouſly added the 
word only, it may moſt certainly be done in any cafe 
whatever, as a ſtronger cannot be ſuggeſted. The 
people would really then think, that there was an end 
of the trial by juries in crown cauſes, and that though 
one was oſtenſibly ſummoned, it would no more an- 


ſwer the true conſtitutional purpoſe, than the inſigni- 
ficant parliament of France anſwers to the effective 


parken of Great Britain. 


There i is, after all, nothing like travelling the old 
beaten road of the conſtitution, without ſtarting new 
ſchemes. from a deſire. of ſhewing ſuperior parts, or 
for thy fake of introducing what one thinks would be 
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an improvement i in the law. A man may happen to 
- diſlike” the trial by jury, and an unlicenſed preſs, and 


Vould really, had he the modelling of a government, 
under which himſelf was to live, have neither; but 
if the courſe of his profeſſion and extraordinary talents 
were to bring ſuch a man to be Chief Juſtice of Eng- 
land, (by far the moſt important poſt in the king- 
dom, becauſe all diſputes between the king and the 


ſubject muſt there be tried,) he muſt be content to 


take the law of England as he finds it, and to admi- 
niſter it in the uſual way. Every open attempt to 
Change it, (however ſincerely he might mean an im- 
provement,) would tend to his own diſcomfort; and 
- diſappointment, and every ſubtle and indireet ſtep for 
the purpoſe would ſubject him to contumely and to 


the worll and moſt injurious of imputarions. If a 


law is to be ſtrained, or a verdict either to be com- 
paſſed or conſtrued artificially, for che ſake even of a 
good end, for the puniſhment: of a popular raſcal, it 
is a groſs injury to the conſtitution, and will lead the 
way to a thouſand perverſions of the law for the ſake 


of very bad ends. Twenty abſurd or unjuſt verdicts 


in factious times, againſt libellers in particular, will 
not weigh as a ſtraw againſt the noble ſervice that ju- 
ries have done in arbitrary reigns, in the caſe of the 
ſeven biſhops, and in many other inſtances, by which 
in a great meaſure, the liberties of this country have 
been preſerved. The ſame may be ſaid of them with 
reſpect to religious proſecutions of heretical or deiſti- 
cal writings; in ſhort of a free preſs generally. Be- 
fides, I am one of thoſe who doubt whether the great 
men who have preſided in our courts of law formerly 
had not as much acute underſtanding and ſound 
judgment as any of the able men now living. As in 
bearing counſel it w:1l generally happen, that the firſt 
lays every thing, yet it will ſometimes fall out that 

even the third, "Oye" a 3 man,) ſhall hit upon 

1 | ſome- 
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ſomething fo material as to weigh in the PO of + 


the cauſe, and therefore they ſhould all be heard: 
So with reſpect to old forms, they ſeem for the moſt 


part tedious and uſeleſs, yet the omiſſion of them ſhall 
in ſome particular caſe occaſion à difficulty which 


could never otherwiſe have happened. It is therefore 
a right rule Hare ſuper vias antiquas, to expound and 


to execute the law in the way that our forefathers 


did. A judge that is for ſtriking out new paths in a 
formulary of law which has ſtood the teſt. of ages, 


and either imagines that he himſelf. is right, or that 
the word will think him ſo, counts without bis hoſt. 


If old forms were to be rigidly purſued, there 


would be no room for much diſplay of parts, and the 


_ proving of any thing, by any thing, which one now 
and then hears of. The deſire of improving the law 
and conſtitution, is dangerous vanity at the beſt. And 
were there at any time to ariſe ſome one particular 
judge who ſhould think much change neceſlary, and 


at the ſame time ſuch judge ſhould never try a popular 


cauſe, or decide any point between the crown and 


the ſubject, without affording juſt matter for animad- 
verſion and ſurppize ; or, in vulgar terms, without 


making himſelf the ſubject of every body's comment, 
I. ſhould doubt his having greater diſcernment or 
more infallible judgment than thoſe who went before 


him. It would rather introduce ſome ſuſpicion of the 


hollowneſs of his head or his heart. If the former 
were the caſe, the apparent ſuperiority of his talents 
muſt lie rather in ſophiſtry than in ſolidity of Judg- 
ment, and be better calculated for immediate victory 
and triumph, than for giving final and laſting fatis- 

faction. Temporary ſpeciouineſs 1s but a miſchievous, | 


treacherous quality in a judge, although it be every 
thing in an advocate. I remember, many years ago, 


a 93 ems pere who, both in the king's 
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bench. and the chancery, manifeſted the utmoſt defe- 
rerce to former determinations, a a ſolicitude to find 
out the true grounds and principles on which they 
_ proceeded, and a deſire of hearing all that could be 
ſaid by the counſel of either fide. He would then 
deliver fo legal, fo ſound, ſo comprehenſive, fo juſtly - 
principled a judgment on the points before him, as 
ſatisfied all mankind of the impartiality, of the truth, 
of the circumſpectneſs, and of the profeſſional and 
juridical correctneſs of his decrees. In ſhort, he heard 
fully, -and determined completely. He was neither 
at conſtant war with juries, nor with the law and 
forms of our forefathers. He performed his part 
without oſtentatious ſmafrtneſs, ſuperciliouſneſs, the 
artifice of Iogical ratiocination, or the parade of civil | 
law-learning, and the. authority of imperial codes. 
His conduct on the bench won the reſpect, of every 
body; parties, counſel and bar for twenty-three or 
| four years ſucceſſively. And time itſelf and future 
diſcuſſion have not impaired or ſhaken his ſentences. 
| Nevertheleſs, he is not ſuppoſed to have been freer 
from ſeifiſh and political views than other lawyers, 
that is to ſay, other men. But he had too much cool 
ſound ſenſe, with the magiſterial gown upon his back, 
in deliberating upon legal matter, to look at aught 
but the precedents of former times, the arguments in 
the cauſe, and the genuine principles of "law. He 
knew that neither the weight of his office, nor any 
preſent | artificial refinement; could preſcrve his opi- 
nions and demeanor from being ſcrutinized by a diſ- 
cerning bar, and, (Hould they detect any fallacy and 
obliquity, as were there any they certainly would, ) 
from being abuſed by the public. Such a filent ſaga- 
cious auditory will ſee through the greateſt ſophiſt | 
that ever ſpoke; and, after ſcanning his ſophiſms | 
among themſelves, by degrees drop their red re-. 
dargutions among the world., With acute Practiſers, 
5 every 
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every ſtudied preface of impartiality, of prodigious 
firmneſs, of a diſregard of danger even to the loſs of 


life, and of an extreme anxiouſneſs in any crown-pro- 


ſecution to find out the ſmalleſt iota of juſtification 
for the defendant, will only raiſe an extraordinary-at- 
tention to every colour of good or evil, to every ſhade 
or light, made uſe of by ſuch judge, and to the whole 
of his geſture; for their jelaouſy will be ſet on the 
watch by the undueneſs and unuſualneſs of an elabo- 
rate exordium from the chaſte bench of ſober judica- 
ture. What ſhould make fo artificial a beginning 
neceſſary? Judges, who mean nothing unfair, need 
never recur to theſe meretricious arts. Why then 
ſhould you uſe them? Do you imagine the world 
| ſuſpects you of ſome deſign of not doing your duty ? 
If not, it muſt be your conſciouſneſs of intending 


ſome duplicity that makes you thus call in before- 


hand ſuch guards to your reputation. Genuine ſim- 


plicity and pure virtue are ever devoid of fictitious 
ornaments. Every extraordinary declaration, fide 
ſpeech, hint, tone of voice, look or geſticulation, 


will furniſh matter of animadverſion, and the uſer 
finally dupe himſelf, and be, the ſacrifice of his own 


artifice ; whatever ſeeming conviction and rhetorical | 


f applauſe his argument or oration may carry with them 
at the time. Truth ſtands the edge of profeſſional 
and popular diſcuſſion, but ſophiſtry of neither; for 
it cannot alter the nature of things, although it will 
diſguiſe their appearance for a while, Time will al- 

ways, ſooner or later, detect the adultery ; opinionum 

commenta delet dies. X 


So cenſorions are the times e chat: 1 
2 places to the ſcore of court- influence, or 


court- views, what really and truly has no other foun- 


dation than enormous, over-weening vanity. At other 
times it wiltakes for deliberate miſchief, a deviation 


really 
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vt really nde for the ſake of attaining particular juſtice. 
And yet there is no harm done by ſuch cenſure, for a 
departure from eſtabliſhed rules is generally miſchie- 


vous, as no foreſight can reach all the poſſible conſe- 


quences of it; and it certainly tends to the exerciſe 
of a diſcretionary judgment, the moſt pernicious of all 
principles for human courts of juſtice. The pretence 
of adapting the judgment to the peculiar circum- 
ſtances of each individual caſe is ſpecious, bot it 


ow cannot be done without the deſtruction of all certainty 


and: poſitive law. It is opening a y for ene 
92 deciſion and judicial tyranny. 5 | 


Let us recollect what a noiſe the ee of a re- 
cord, after iſſue joined, produced; it being unuſual. 
After diſcuſſion and ſearch of precedents, it was found 
to be ſufficiently warranted. both by law and practice, 
ſo that it may be done by any judge at his houſe, the 

very minute before trial, without the defendant's con- 
1 However, nothing but a ſolemn deciſion on the 

point would have appeaſed all diſcontent about it. 
The notion, that a defendant might have ſo far truſt- 
ed to ſome flaw in the pleadings, which, he was well 
- adviſed would be fatal, as to forego the bringing. of 
' teſtimony in his behalf, _ notwithſtanding. he really 
could have done. ſo, was the ground of people's 
alarm. The making of a defence on the merits ne- 
ceſſary juſt as the cauſe is called on, which was un- 
neceſſary before, made the world conceive an honeſt 
defendant might be convicted ſometimes by ſurprize, 


and that ſuch an alteration of the record could not , 
therefore be juſt, and conſequently not legal. They 


had heard that it had grounded a complaint to parlia- 
ment in King William's time, againſt a judge, (one 
| Halloway, I think.) But it is now ſettled, and there- 
fore notorious, and no body in particular can be in- 
hon Es practice hereafter; Mr. Wilkes: ne 

| | | Wore 
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more Si Drs Shebboare, The occafion too frequent- 


ly adds to the ſuſpicion, and none is ſo. likely to mi- 
niſter ground of offence, as the caſe of a writer e ä 


adminiſtration. 0 1 


Were I now to make a OY the king nn 
Woodfall will make a great noiſe, and the people 
will ſuſpect much more deceit and circumvention, 
than if it were North againſt Sandwich, Barrington 
againſt Hillſborough, Jenkinſon againſt Pyſon, Gren- 


ville againſt Chatham, or the caſe of any other more 


private combatants whom you may name. A judge 
has an unpleaſant taſk, in theſe curſed crown cauſes, 
eſpecially if he is obliged to alter the words of a ver- 


dict, after the jury giving it are diſcharged.” It is 


worſe than the alteration of a record immediately be- 
fore trial. The ignorant populace will ſay that no 


defendant is ſafe, either before or after trial, neither 


with or without a jury, from the correction of ſuch - 


dextrous lords of police. Should a general verdict of 


guilty be extracted from the late particular finding of 
the jury, whether by the analytical or the ſynthetical 
mode of argumentation, no lenity in the fine and 
puniſhment will make a plain Engliſh juror reliſn the 
adjudication. It will be ſaid by the invidious oppo- 
ſition, and created by the vulgar, that ſo ſlight a pe- 
nalty was inflicted for the ſake of eſtabliſhing the 
precedent, and they will reſiſt it, as Hampden did the 


pittance of ſhip-money' demanded from him, or as 


the Americans do the payment of the paltry tea · duty, 


(not that I mean to inſinuate the leaſt real ſimilitude 


between the legal merits of the two laſt mentioned 


conſiderations.) I know that nothing but the pureſt 


regard to the letter of law, and to the true conſtitu- 


tional interpretation of it, will have any influence on 


our reverend bench of criminal juriſdiction, un unſwayed 5 
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nies; by fear or affection, by: court or people: 
but, it is an unpleaſing ſituation, that the reception of 
this ſingular verdict has brought them into. For my 
. own part, I have taken occaſion from the prints of 
the ſeaſon, and the ſuſpenſe of judicial proceedings 
during the vacation, to fling out my, diſintereſted re- 
flections upon the ſubject, and in ſo doing have 
grounded myſelf as to names and doctrines upon the 
magazines, and regiſters, without being at all ſure that 
they are genuine or juſt; but an old and a feeble 
man, no. barriſter, though formerly bred for one in 
the inns of court, and till intimate with lawyers, 
may -perhaps here and there ſuggeſt what is more 
worthy of obſervation than the rabble of Gazetteers, 


or the liſted writers of a party. I do not pretend to 
be free from prejudice, although I wiſh to be ſo; and 


being above want, and paſt ambition, I care not 
three ſtraws who is miniſter. But I lament ſincerely 
that any man ſhould labour to diſunite America from. 
the realm of England, which I preſume is intended to 
become the king's ſeparate dominion, independent of 
the controul of parliament, as Scotland was before 
| the union. We are here taught that the Engliſh ſo- 
vereiguty reſides in the king, lords, and commons, 
and that the king can do nothing with any part of 
the Britiſh dominions, without the conſent of his par- 
liament; but, if I now underſtand the faſhionable, 
popular doctrine, it is that the king, with the pro- 
vincial aſſemblies, may govern as he thinks fit in 
America, although its inhabitants went from hence as 
ſubjects of the Britiſh: ſtate, and when they come 
hither claim all the privileges of ſuch. . In ſhort, they 
have every advantage of the parliamentary conſtitu - 
tion, and are no aliens, in Great Britain; but, if they | 
return to America, they owe no obedience to it, and 
are as totally exempt from its ſuperintendence as the 
Hanoverians and Lunenburghers, Your laws are of 

Ss no 


5 


no avail, but as adopted there; they may receive or 
reject them, as we do the civil law. Their acts of 
aſſembly need no ratification in parliament; the kivg's 


aſſent or his. governor's is ſolely neceſſary : their ap- 


peals are not like the Iriſh to the Britiſh houſe of 
lords, but to the king and council. The king with 
their aſſemblies may raiſe what money, levy what 
forces, and uſe both for what purpoſes ſhall be agreed 


on, without the controul of parliament, They are 
called colonies, and as ſuch may be ſupplied by 


grants of parliament, and defended by Britiſh arma- 
ments maintained by parliament, but, they are, ne- 
vertheleſs, ſubje& to no more controul from parlia- 
ment than Portugal or Pruſſia, It ſeems, neither they 
nor we are repreſented, all government is at an end, 


and their rights, (in the language of a rebellious let- 
ter, honoured with the name of a learned ſetjeant,) 


are invaded, becauſe the Britiſh ſtate has claimed to 
govern them by its parliamentary ſtatutes. They are 
ſubjects to the king, but owe no ſubjection to the 
Britiſh' government, unleſs it be underſtood that the 
parliament-which made the king formerly, now makes 
no part of the government, and that the whole re- 
ſides in the king alone; and yet it may not be eaſy, 
perhaps, to give a good reaſon how this ſhould come 


about, and that they ſhould be able to ſhake off the 


parliament, without ſhaking off "its creature. They 


taxation, (which, in truth, neither policy nor juſtice 


car vindicate, in the firſt inſtance, and eſpecially in 
the way it was done by the unhappy ſtamp-act,) but 


to be free even from the external taxation, commer- 
mercial regulations, duties, and prohibitions: of the 


fovereign' "ſtare, and therefore legally to aſſociate 


againſt executing our laws for the purpoſe. How 
ever, as the affair of America is of no moment with 


c Kos ſet of men, I ſhall "_ it, as an inſignificant 
ſubject, | 


_ 
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ſubject, in compariſon of Mr. Wilkes, and tefore 
the noble topics that we buſy ourſelves worm in 2 N 


a warmeſt and moſt violent manner. 


For God's fake, let us all be attentive to 8 pro- 
5 of the Weſtminſter meetings, carried on in 
the name of the independent electors, and where no 


one real elector takes any part or makes a ſingle mo - 


tion. And let the great patriot laſt named, move to 
inſtruct the members to impeach Lord North for 
what he may have ſaid and done in parliament, in his 
place as a member, that is, for freedom of conduct 
and debate. Nothing can "be more. unconſtitutional, 
it is certain, but then it will be equally ridiculous, 
and therefore I care not much about it. The very 
ſame body of worthies may clamour, if they will, be- 
_ cauſe, the Rev. Mr. Horne i is called before a court of . 
juſtice, on account of his freedom of ſpeech and per- 
ſonal abuſe, out of the houſe of commons or convo- 
cation, and merely in virtue of his affumed right as 
an Engliſh freeholder. . It is of no great conſequence, 

The chapter of abſurdity and 1 1 is Pretty 
extenſive, and ſometimes very amuſing. 3 


i * 


Having, really and truly, no 0 with 3 
political men, I am very little concerned about their 
ſentiments with reſpect to myſelf. The only matter 
that creates any uneaſineſs, in my deſultory way of 
_ writing, is, leſt I ſhould draw a ſuſpicion upon any 
other perſon of being the author, which I ſhould be g 
heartily ſorry for. And yet, where a ſtory is told one, 
or a ſentiment thrown out, or particular ways of rea- 
ſoning, or modes of expreſſion uſed, which happen to 
© frike, it is difficult to avoid the repetition of them 


with one's pen. Let me proteſt that I wiſh to be 


guilty neither of betraying what has fallen under te 
general ſanction of free gentlemanly diſcourſe, hor 


__ mw my” particular man; but to plead that a 
| | ſcrupulous 


1 
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ſer pulous attention to ſuch delicacies would prevent 


my writing at all, which I truſt is more than any in- 


dividual has a right, upon ſuch ground to exact from 
me. Indeed, the more | reliſh'a man's diſcourſe, the 
| worſe 1 ſhall uſe him. I am not given to talk much, 

but I fit a great many hours in coffee-houſes, where I 
cannot help liſtening: to' the diſcourſe of young diſ- 
putatious barriſters, who are inclined to ſhew their ta- 
lents in argument, and their ingenuity in obſervations 


on what has paſſed, to whet their tongues for the bar: 


by diſcuſfing points, and to acquire a little modeſt 
aſſurance in ſpeaking before company. The ſtaid 
counſellors of no buſineſs, retainers to great men, 
idle members of | parliament, old benchers, and other 


loquacious, legal, political gentry, that neus. papers, 


and nothing to do, bring in my way, are my other 


ſources of intelligence, and the oracles I conſult. I 
am fain, very often, to uſe the words of theſe perſons, 
from a poverty « of expreſſion that I labour under, and 
an unreadineſs in law-language, a propriety in which 


nothing but practice at the bar will give. My fear- 
fulneſs therefore, in miſreporting mult in ſome mea 
ſure apologize for my not having varied, ſo much as 


I could wiſh, the habit, dreſs, and peculiarity of 


their relations. For, 1 ſolemnly declare, 5 ſhould be 


aſhamed, wantonly, to make any illiberal uſe of what 
men of honour have very unadviſedly uttered in my 


preſence. But, what 3s faid in a colfce-kouſe, . a pub- 


lic walk, or at a mixed 9 cannot be POS; a 
perfect ſecret. Fn 8 


I wiſh to ve gr oxvenitent 4 the int, 


1 ſhall be againſt changing, being na friend to inno- 


vations. There can be no harm in artacking minif- 
ters ; but, let the houſe of commons, the bulwark of 


the democratic part of the ſtate, retain its dignity, 
prerogatives, and independency, and let the laws 


| Fae. - A 
be faithfully and boldly adminiſtered. without. refine- 
ments or ſophiſtications. One of the errors of the 

times has been the effort to diminiſh the reverence for 

Parliament, and for the courts of law, which can tend 

to nothing but arbitrary power, and the governing 


without either, or to a general diſſolution of the ſtate, 


to anarchy and mob. The remarks which I have 
freely made on the King againſt Beare, and the King 
againſt Woodfall, are merely intended to check that 
ſtrain of legal interpretation which leads to a diſtruſt 
of the uprightneſs of judicature, by introducing jeſui- 
tical caſuiſtry, in lieu of plain, obvious, common 
ſenſe. It will never do if exerciſed by angels, but 
will beget diſlike and odium. Penal judgments, 
where-the freedom of the preſs is concerned, and li- 
berty or ſuppoſed liberty at ſtake, can only be ſup- 
ported by their being grounded on an expreſs con- 
viction (of the very crime charged) by the. clear ver- 
dict .of a jury. Conſtructive guilt, the ereature of 
the bench, will not be endured. It will make he 
feat: 57 e ſhake under BI NO mw Ring cn 


85 e can be deemed 2 crime that is not found 

to be wilful and malicious. My Lord Hale ſays, 
"TM CO, the ſtatute of Philip and Mary, touching im- 
e portation of coin counterfeit of foreign money, it 
t muſt, to make it treaſon,) be to the intent to utter 
e and make payment of the ſame; and though the 
c beſt trial of an inteution is by the act intended 
t when it is done, yet the intent in this caſe may be 
ec tried and found by circumſtances of fact, by words, 
& letters, and a thouſand evidences beſides * * 
. the fact. . | 


| 2 4. Ts af of thoſe many ay that prohibit” lading 

. of wool, gold, filver, &c. with an intent to tranſ- 
1 * the ſame, . ſome are made felony, &c. 
| | | N che 
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the intent ſhall be tried, (being joined with an act,) 
by circumſtances that evidence the intent of that 
action. e N 


cc eic Th evidences of malice muſt ariſe 


from external circumſtances, diſcovering the inward 


intention. Theſe are various; as lying in wait, 
menacings antecedent, former grudges, ee 


compaſſings, and the like. Ke 


F 


« Tt is the mind that makes the raking of ano- 
ther's goods to be a felony or a bare treſpaſs only. 


But becauſe the intention and mind are ſecret, the 
intention muſt be e . the circumſtances of 


the A. ; 


But in caſes of larceny the Variety of circum- 


(66 
66 


ce 
ce 
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ſtances is ſo great, and the complications thereof 


ſo mingled, that it is impoſſible to preſcribe all the 
- circumſtances evidencing a felonious intent, or the 


contrary, but the ſame muſt be left to the due and 
attentive conſideration of the judge and jury, where - 


in the beſt rule is in dubiis, rather to F AER to ac- 


7 


quittal than conviction. 


ce If A ſhoot unlawfully! in Rinks at the cat- 


cc 
0 
cc 
cc 
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cc 
cc 


tle or poultry of B, and the fire thereof ſets ano- 
ther's houſe on fire, this is not felony, for though 


the act he was doing were unlawful, yet he had no 
intention to burn the houſe thereby. So in treſpaſs 


for breaking a park-wall, with intent to kill deer, 


the jury may find the defendant guilty of breaking 
the wall only, and this is a good verdict.“ And 
whether there was in the act the wicked intention 
laid, the jury will for ever judge. The authorities 


of Lord Coke, Lord Hale, Lord Vaughan, and Lord 
Raymond, will juſtify them in what they do, and fo 


will the very doctrine advanced by my Lord Holt, 
in the King againſt Beare, notwithſtanding a modern 
Vol. IV. H 1 5 com- 6 


DO ee. 
. 1 
5 
5 
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tw) 
compiler of crown-law, the briefleſs Serjeant: Haw- 


wins, has eited it in his book, as an authority to the 
* eontrary. But were it otherwiſe, one fingle determi- 


nation, in oppoſition to allowed principles, and to 
common fenſe, is of no avail, let the name of the 


judge be ever ſo reſpectable. A violent judgment, 
made deliberately by a forced conftruftion and meta- 
| phyſical reaſoning, in oppoſkion to the letter and 
meaning of plain legal principles, and of prior ad- 
judications by conſummate judges, cannot be excuſed 
or vindicated, - The calling of ſuch a determination a 
caſe in point is treating law as if it were to be deter- 
mined by the letter, and not the ſenſe of a caſe, 1255 


labically and not upon Principle. 


I eannot reſpect 2 grand juſticiary for 8 
even an outlawry to be reverſed upon a filly, futile, 
pretended uncertainty of expreſſion; but I ſhould re- 
verence him Kill leſs, if, on ſome other oecaſion, he 
mould ſupply by furprize and conftruttion a fact not 

found. by a jury. Becauſe fuch contrariant conduct 
would make me ſuſpect that he would adhere literally 
or depart ſubſtantially from any rule, as his inclina- 5 
tion, fears, or intereſt might lead him. 1 


By the way, 1 am told chat ſpecial pleading. is near- 


1y kicked out of doors, owing to a recent diſcovery, 
dat juſtice is much more likely to be had, when 
Parties come to trial without the one knowing for cen 
tain what the other mtends, than when both the - 


charge and the defence are preciſcly ſet forth, and no- 


_ thing can really go to iſſue, but what ſhould. do fo. 
This will, in ſome meaſure, as 1 ſhould divine, pre- 


vent the / aſcertaining hereafter of what was litigated 
and tried, that is, one cauſe and determination from 


being a rule for another, and will of courſe ſubject 
more to the faney, and diſcretion, both of judge and 


5 Jurys and * * leave * our: Pole more 
Ke 5 n 
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at large in their rights, than they would otherwiſe be, 
to the great ſatisfaction no doubt of the litigious, and 
to the certain emolument of the bar. Seeing, there- 
fore, that juries will amplify their dominion in this 
quarter, and gain to themſelves the deciſion of many 

a ſuit, which, but for this, ſome legal demurrer would 
have carried directly to the bench and finally cloſed; 
it might, perhaps, be fairly expected, that juries 
ſhould in return wave ſome of their antient privileges 
in other reſpects, and not be over-reſty if any ingeni- 
ous judge, ſhould, on proper occaſions, be willing to 
give, nay to interpoſe and obtrude, by right of con. 
ſtruction, his ſenſe for theirs in a verdict. Recipro- 
city is equality, and one good turn deſerves another. 
We ſhall all be in | equilibrio — "Where then is 1 Es 
harm? 5 . 


When I was firſt 38 as it is called, of the 
law, ſoon after leaving the Univerſity, and before my 
father and elder brother died, I took advantage of the 
liberty given me for furniſhing myſelf with the beſt 
editions of all ſorts of books, year after year, and, £ 
by what I lately learned from a legal gentleman, it 
was money well laid out. For, according to this 
ſame communicative coffee-houſe acquaintance,: there 
is now an abſolute monopoly eſtabliſhed in books. 
The proprietors of the copy, whether author, or 
bookſeller, may print their books on the worſt type 
and paper imaginable, and you cannot procure any 
other edition, it being forſooth their property, as 
much as their ſtock in the funds, or their patrimony. 
Beſides, in many caſes it will be difficult to have a 
complete edition of a wricer's works, Where the au- 
thor has publiſhed his productions at different times 
and ſold them to different bookſellers, unleſs they can 
all agree and ſettle their ſeveral intereſts in a common 
edition, no one of them, nor any body elſe, will ever 
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be able to put forth an uniform impreſſion. It. will 
be an effectual bar to the laborious and uſeful com- 
pilements of any Dr. Birch. As to valuable fugitive 
pieces likewiſe, what is to become of them? It has 
been uſual for Dodſley and other beokſellers to collect 
ſome of theſe, at the diſtance of fifteen, twenty, or 
thirty years from their firſt publication, into volumes, 

much to the ſatisfaction of the world. But, who at 
the riſque of a law-ſuit, will venture now to do this ? 

Theſe little offsprings of fancy and genius muſt periſh. 
The true proprietor cannot be found out, and the real 
father perhaps never diſcovered himſelf. The repre- 
ſentatives of the reſpective bookſellers who firſt uſher- 
ed them into light cannot be got at, or, if they can, 
will not agree. The trouble of finding them out and 
- procuring their aſſent, and the dread of being wor- 
tried at law without it, will be more than ſufficient 

_ obſtacles to any man's meddling with them. Has, 
therefore, the late judgment on this jubject done any 
*  fervice to the public, by introducing this perpetual 
tranſmiſſible property in authorſhip? T he ſtatute of 

Queen Anne, entitled, * an act for the encourage- 

„ ment of learning, by veſting the copies of printed 
e books in the 1 6 5 or purchafers of ſuch” copies, 
ce during the times therein mentioned, taking notice 

of the practice of you, bookſellers, in reprinting 

books, and other writings, without the conſent of the 

authors or proprietors, to their very great detriment, 

and for preventing ſuch practices for the futute; and 

s for the encouragement of learned men to compoſe 

. and write TY books, enacts that the author or 

. +... © bookſeller, who purchaſe the copy of any book, 

„ ſhall have the ſole right and liberty of printing 

*© ſuch book for twenty- one years, from the xoth of 

„ April 1710.“ Until lately it was conceived that 

this act veſted,” according to its tittle, a property 
1 did not exiſt 9 . the times therein 
5 5 7 men- 
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mentioned, and that the part enacting ſuch perſons 
ſhall” have the ſole right of reprinting for. twenty-one _ 


years, imported the creation of a future right, from 


April 1710, to the ſole publication for the ſpace of 
twenty- one years, which at the end of that period was 
to ceaſe, and which was in oppolition to, and for 
preventing the general right of reprinting, that every 

body was then in poſſeſſion of. But, as this legal 
man told me, the whole was a miſtake; however, it 
was excuſable enough, in ſuch a perſon as myſelf, for 
Mr. J. Yates had died of the ſame opinion. My 
friend affirmed, there was always ſuch a thing as lite- _ 
rary property and copy-right at common-law, al- 
though nobody had diſcovered it, and although rhe 
makers of the ſtatute of Q. Anne, having no ſuch 
idea, had taken no notice of it, and had inadvertently 
uſed expreſſions that implied the contrary. ' And, if 
I would but think of it, I ſhould find the doctrine 
to be as ſound, and the proof as plain, as that of the 
divinity of the legation of Moſes, from the mention 
of no future ſtate; that I had probably heard of /uczs 
4 non lucendo, and of revelations @ non revelando; and 
this was clearly a deduction of the ſame kind. They 
were both modern diſcoveries of great wits and ſcho- 
lars. After this I durſt not alledge the common defi- 
nitions of property, or talk of occupancy, &c. the 

practice of all nations, the uſage of our own, com-. 
mon ſenſe, and the grammatical import of the ſtatute ; 
but I ventured to aſk, whether the power given by 


that ſtatute, to certain great officers, to regulate the 


price of books, extended only to authors who claimed 
the benefit of the ſtature; and whether the ſaving 
clauſe therein for the univerſities, would vindicate 
their printing hereafter books whoſe authors could be 
found out? He made me no anſwer. Whereupon 1 
ſaid, that I ſhould imagine the regulating clauſe as to 
HON could only "Operate upon the right conferred by 
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that act for twenty-one years, for the act muſt merely | 


_  Intend to regulate. the uſe of the property which it 


gave, and not to abridge any right before exiſting ; 
and if this were ſo, the authors who did not crave 
the aid of the ſtatute; or whoſe books had been 
publiſhed for a longer time than the ſtatute gave a 
fole right to their copy, might ſell their books at any 
price ever ſo exorbitant, and could not be prevented, 
let the inconveniency to the public be ever ſo great. 
Finding this drew nothing from the gentleman, I de- 
fired to be informed, whether the inventors of medi- 
eines, machines, bridges, painters, drawers, ſculptors, 
architects, had likewiſe an excluſive right to the copy 
of their works. He ſaid, no, for Aiſtim uendum eft, do- 
mine, and then, entered into niceties, far beyond thoſe 
of the learned jeſuit in Paſcal's Provincial Letters. 
Not comprehending him at all, I aſked whether the 
invention of a. muſical inftrument, a knife, a wheel, 
a lever, a pump, a ſhip, a compaſs, a teleſcope, a a 
watch, &cc. Sec. &c. were not as ingenious, as origi- 
nal, as uſeful, as laborious diſcoveries by the miud, as 
excellent productions of the thinking, rational faculty, 
and as noble thoughts as thoſe which are exhibired in 
the divine legation, the alliance between church and 
\ Rate, the notes upon Pope, or even the notes upon 
Shakeſpeare, taken  accumulatively if he pleaſed? 
Does the execution of the former in braſs, iron, wood, 
ſtone, canvas, &c. render them leſs valuable? Is there 
any intrinſic preference in paper and ink? Cannot 
ſome of the moſt uſeful mechanical inventions be 
imitated and multiplied with as much eaſe as the 
copies of books? Is not a monopoly for 21 or 28 
years a ſufficient recompence to any author ? Muſt his 
Family or their aſſigns for ever enjoy it? The learned 
perſon exerciſed anew his faculties of. diſtinguiſhing, 
but I remained little the better for what he ſaid, and 
Was 228 to put up with the fact. —.— ny inca- 
——_ 
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ee 
pable of bearing away. the reaſon, The eſſential dif- 


ference between the invention of the mechaniſt and - 


che writer, ſo that one ſhould conſtitute perpetual _ 
tranſmiffible property, and the other not, I could no 


more apprehend, than the utility reſulting from ren- 


5 T_T, it will do you no harm, 


dering either ſo in ſociety. More of my fenſes, 1 
thought, | teſtified in behalf of mechaniſm, than of 
_ writing. . However, to put an end to this jargon, I 

ſaid that the printers and bookſellers, who weuld gain 
ſo much by this determination, at the expenoe of the 
reſt of the world, muſt be unreaſonable fellows in- 
deed, if they any longer pretended to be ignorant of 
the meaning of what they publiſhed and vended, and 
were not now always ready to anſwer for the contents, 
when judicially called upon ſo to do. They had their 
guid pro que. Ignorance of ſuch property would be in- 
excuſable. They ought to pay for the thoughts, ſeeing 

they make part of their legal eſtate. And I begin to 
think, upon this ground, it is nonſenſe to pretend 
that they don't know what is the true application of 
every word, letter, aſteriſk, or blank. The learned 
bench, however, muſt on their part, admit that theſe 
thoughts being property, and tranſmiſſible for ever, 
mult be ſomething in fact, and therefore, their nature 
and qualities may as well be ſubmitted to the judg- 
ment of a jury, as thoſe of an horſe. Some jockey- 
flip may be uſed in the traffic with either, but a 
| clear-vghted jury will not be cheated by idle pre- 


rences. - It is really odd, that when thoughts have 5 | 


been reclaimed, like animals, from their wild nature, 
by being confined, and incloſed within paper and 


books, and have been adjudged to be private property 


at common law, that it ſhould be denied that juries 

can try this ſort of property! I do not, Mr. Almon, 
underſtand it, although 1 date ſay you do, and will 
for that reaſon be unwilling to publiſh es I day: | 
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In the aQion for criminal ede ately 
| out by Lord Groſvenor againſt the Puke of 
Cumberland, it is ſaid that Lord Mansfield told the 
jury, „in fixing the damages, they were to pay no 
regard to the quality or fortune of the parties; that 
« it was a trial between A and B; ; that they were to 
< conſider the offence in a moral light only, and to 
« give no greater damages to a peer of the realm than 
to the meaneſt mechanic.“ If this were ſo, I won⸗ 
der how the notion of vindictive damages came into 
the law, and continued in it until the time of this ex- 
traordinary legal comet. That vindictive —_ 
were” encouraged in many inſtances by the Judges J 
have heard, and the books I am ſure ſpeak with com- 
mendation of them. They are what alone give a pro- 
priety and utility to the ſuit very frequency, and pre- 
vent the neceffity of inſtituting another in a criminal 
court, againſt the ſame perſon, for the ſake of puniſh- 
ing his crime. In this ſort of cafe it is pretty: diffi- 
cult, and would puzzle his lordſhip, to ſettle the da- 
mage actually ſuſtained; and yet the proſecution | 
ſhould ſerve to deter others from the like conduct. 
Now, if 100l. only were given to a peer againſt a 
Duke, the event would be matter of triumph to the 
criminal, and of ridicule and contempt to the perſon 
injured: but ſuch damages given to one footman 
againſt another would be oppreſſion, -and perhaps 1 im- 
priſonment for life. Without conſidering the circum- 
| ſtances of the parties, the ſuit could anſwer no end 
but that of 3 iniquity, and vice, and had better be to- 
1 tally aboliſhed. Lord Chief Juſtice Wilmot held a 
very different language in the caſe of Wilkes againſt 7 
Lord Halifax, declaring the damages ought to be 
large and exemplary, and not meaſured by the mere 
loſs ſuſtained, His predeceſſor, Lord Chief Juſtice 
Pratt, laid down the ſame doctrine in a ſimilar ſuit. 
| Toa caſe of adultery,” where — —— be of high 
8 x 85 Auslity, 
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quality, or in the - of perſonal e where | 
the criminal be of great rank, I ſee no poſſible rule 
for a jury to go by, but that of the condition and 
circumſtances of the criminal. And I ſhould really 


be curious to have the broacher of a contrary ſyſtem 


of law and morality to aſcertain the value of the pro- 
perty injured in criminal converſation. There is no- 
thing carried off, nothing vilibly impaired, all remains 
in ſtatu quo. Imagination is not to be indulged, and 
external circumſtances are to be flung out of the ac- 


count. And this being done, I would really, en 


as IJ am, go a great way to hear the preſent. Chief 

Juſtice, with his friend the Biſhop of Glouceſter, 
eſtimate and weigh out to a jury the legal and moral 
worth, of the thing itſelf that occafioned the ſuit. 
That learned writer, upon this article, the celebrated: 
Meurſius, would be at ſome loſs how to ſer 222 the 
ee of the mineral! 1717 


But, ſo many ſtrange Sons are e er 1 
am really afraid to let out my obſolete notions. Ne 
law, new hiſtory is every day appearing ; the two laſt 
things, one would think, that ſhould produce novel- 

ties, but ſo it is. And I read not long ago in a 


faſhionable hiſtoriographer, that religion, law, or 


forms of government, were not of much conſequence, 
the whole lay in the adminiſtration of them, that be- 
ing the beſt which was beſt adminiſtered. For which 


reaſon, I preſume, this celebrated writer deems it not 
neceſſary to be ſcrupulouſly exact in what concerns 
them. Indeed, Mr. Hume, the hiſtorian, inſtead of 
relating actions, matters of religion or politics, draw- 
ing characters, accounting for events, or repreſenting 
the conſtitution, like all other writers before him, 


ſtrives to give the whole in a different way, and hays 
ing 2 good deal of ingenuity, has ſo far ſucceeded as 
to give another turn to almoſt every thing, inſomuch 
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that * hiſtory is e the true ſtoiy of the coun- 0 


try, nor does any man of knowledge look upon it as 


ſuch. It is indeed ſaid, that new conceits with re- 


pect to law, religion, or hiſtory, are much to be diſ- 
truſted ; they dazzle at firſt ſight, raiſe a notion of 
the ſtarter, and make a noiſe, but generally in the 
end turn out mere ignes fatui, Let the modern Scot- 
tiſh doctors and profeſſors of morality, one after the 
other, like the old ſchool ſubtilizers of divinity, ſpin 


what theories they pleaſe, it is indifferent to me, who 
am not bound to read any of them. But I ſhall not 
be paſſive when new-fangled legal conceits come forth 


in practice. I cannot willingly quit my antient conſti- 


tution and law, nor eaſily be perſuaded that till within 


theſe laſt fourteen or fifteen years RO FO 5 | 
the true principles of either.. | 


According to Mr. Hume, there was no idea of li- 


berty in this country until the acceſſion of his coun- 


tryman James the Firſt, Thoſe. who framed magna 


charta, or got it ſo often confirmed under Edward the 

| Firſt, the makers of the ſtatute of treaſons under Ed- | 
ward the Third, Lord Chancellor Forteſcue, who 
wrote upon abſolute and limited monarchy under Ed- 
ward the Fourth, Lord Chancellor More, who com- 


poſed che republic of Utopia under that of Harry the 


Eighth, and all the judges of Englande who in Queen 
_ "Elizabeth's time reſolved, that the habeas corpus was, 


and had ever been, 2 writ of right for every ſubject 


dy the common law of England Were perſons with- | 
out ideas of liberty, according to this ingenious 


Scotch gentleman, who I dare ſay does rot know that 


we have no other habeas corpus law now in term-time, 


and that the act of Charles the IId was only to render 


3 grantable by any judge in vacation. Had this pa- 


radoxical writer entitled bis work, e Curious Rela- 


(e tions 22 nel Eoglſh Affairs as mn deſerve notice, 


— * 2 Er. 
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cc with Gagiilar Obſervations thereon,” no body would 
have expected a complete faithful hiſtory of the 


whole, and every body ſhould have read what ne 


wrote: But as it is, it may deceive the uninformed 
reader, who can never learn truth from "ou . | 
be may the art of writing what is not ſo. 


The ſame refined wit gave no bad 8 of his 
turn for the extraordinary, when in remarking upon 
ſome ſuppoſed errors of Mr. Locke, in his treatiſe of 
the human underſtanding, he coldly and ſhortly ob- 
ſerved in a note, that it is probable Mr. Locke was 
led into theſe miſtakes by the ſchoolmen; from 

whence any common reader would conceive that Mr. 
Locke had dealt much in thoſe writers, and relied 


greatly upon them, whereas his principal deſign was 


to expoſe their ſubtleties and method of writing ; and 
he every where profeſſes a thorough contempt of them, 
and teaches mankind how to get rid of the ſhackles 


they had laid upon the ore and "ly and 


fairly to uſe his own. 


But where the love of paradox — it is no un- 
common thing to paſs by much greater conſidera- 
tions than theſe, A ſound and a ſubtle underſtanding 
are very different things. Who therefore need. be 
ſurprized at his diſcovering Mr. Locke to be a looſe 
reaſoner, who could find N to be vo ver eie 


genius! 
Pardon me, Mr. Almon, for FAN ſo he. 


_ my ſubject. I haſten to a concluſion. | Many of 


my latter paragraphs are, I confeſs, very wide of my 
| original deſign. But this need break no ſquares be- 
twixt us. The ſale of the pamphlet will not be 
hurt by ſuch an accumulation of different matters; 
they wall al ſerve to make a tail for RD * kite 
. W 9 


Were 


| W 

Mere it indeed the cuſtom for judges themſelves to 
print their own judgments, eſpecially in new caſes, 
(and why it is not I cannot tell,) you would not 
have been troubled with theſe obſervations. I wiſh to 
have this made a duty of their office. At preſent, I 
am always uncertain whether what is printed be a 
faithful report or nor ; it comes with no authority, but 
from ſome private hand ; and therefore I think my- 
ſelf at liberty to treat it like any other publication, 
Which, were the judges themſelves to put it forth, I 
could not ſo well do. But until they will let us have | 
the genuine, authentic judgment of the court, there is 
no great impropriety in my endeavouring to take off 
all weight from what is circulated as ſuch, and ſeems 
to be exceptionable in many reſpects. How can the 
law be aſcertained without ſome legal gazette by au- . 
thority? All may be ſpurious, or all may be true, for 
what the poor layman may know. There have been 
ſeveral Judgments given of late days, which I have 
wiſhed to come at, but never could. There was one 
in particular i in the common pleas about the ſeizure 
of papers, which ought to have been publiſhed, and 


| - of which I could never get even a note. None of the 


great magiltrates of our time have printed their judg-_ | 


On . * . Ane Mansfield *, 
i e 


* Des ſome | reports ls publiſhed by the 
maſter of the crown office may be thought an exception. They 
are long enough, it is true, to be exact. But do they contain 
faithfully and diſtinctly, without ſuppreſſion or addition, what 


fell at the time from the ſeveral judges, and partitularly from 


Lord Mansfield, in the various ſteps of the famous litigated po- 


pular cauſes? If they do, all the private contemporary notes | 


ſhould be burned, and the memory of the bar and bench bc ſet 
right by theſe truly pointed and well adviſed reports. The work 
muſt be ineſtimable. For, what value in a free country can be 
ſet upon ſuch a code of liberty? I wiſh to ſee all the doubles, 
turns, and intricacies of the factious detected and ſet at nought, 


as ny ei, and the genuine Principles of freedom un folded. 
+ 7 8 I would 
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nor Camden; but, on the contrary, have prevented "0 
their coming abroad as much as they could. A ſingle 

expreſſion is frequently material. And, if what they 

pronounce from the bench be law, why is it not to 

be promulgated as ſuch for the benefit of the ſubject 

at large? Let any one look into the various reporters 

and ſee how they differ in the relation of the ſame I 
caſes. In the law courts, the puny judge might cer- 

rainly report yearly all the new. caſes, They would 

not be many. And after ſubmitting them to his 
brethren, and their adjuſting them according to their 

true meaning, they ſhould all ſign this annual report, 

and be anſwerable for it, and "che ſame ſhould be 
printed for the information of the world. Until this 

be done, I ſhall never treat any report with implicit 
reverence. And ſo, Mr. Almon, I wiſh you gooe 
vie; We: „ r N 


7 
. 


I ul not drop any particle of what might occaſionally come 
from ſuch a chief as Lord Mansfield, whether on firſt, ſecond 
or third thoughts, and whether he might be ſuppoſed right or | 
wrong upon the whole. Such a Bak muſt I pay to his * 
A. aw \ 
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' SUBSTANCE: OF THE PLEADINGS OF THE R.] ] 
LAWYERS AND OF MR. WOODFALL'S COUNSEL, ON | 
TEE TWO MOTIONS WHICH WERE MADE IN THE 
' COURT or KING'S BENCH, ON THE THIRD or e 


1770. 


5 T firſt motion was on the part of the crown ;—*<* Why. 
«© the verdict ſhould not be entered up according to the 
« Jegal import of the words * ?” the other, Why the de- 
- 4 fendant ſhould not be diſcharged from any judgment on 
this verdi& ?” Mr. Serjeant Glynn, of counſel with de- 
fendant, firſt obſerved lightly upon the abſutd motion for 
amendment, that was made on the fide of the crown, which, 
| If carried, would flill require itſelf fo be amended, or leave 
the matter as much ar large as ever; fince the clerk muſt be 
 . thereby reduced to make another application to the court, to 
be informed, what that legal import is: After this he pro- 
ceeded in the following manner, taking up the men wet: 
both the motions united. . 95 


* My A „ 
This is an information for a feditions printing my 1 
5 liſhing of a paper figned Junius: The jury have found Mr. 
Woodlall guilty of printing and publiſhing only. | 


% (.) I ſhall firſt contend, that this is an acquittal. The- 
charge brought before the jury is grounded upon the de- 
fendant's evil and ſeditious deſign in publiſhing. The jury 
find the publiſhing only. This then is not convicting him | 
of the charge; which is, the ſeditious intention. It is firſt 
neceſſary to prove upon the trial the fact of publication ; ; 
next the conſtruction put upon the paper in the informa- 
tion. Theſe are the points which are to be given in charge 
to the jury; and the jury muſt be convinced of both. By 
the general word of guilty, the jury find the whole charge 
to be true. They have not found the fact of publication 

W Rl ; but 8 have added negative wrde, to LS | 


| * The motion was FEW worded at the ſpecial direction of 8 
Lord Mansfield ; who in tha cauſcs is . of the 2 | 
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with the crown, f = — 
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„ elſe. Te wm ſari; tines by 


law a negative *, But here the jury have taken care, that 


their ſilence ſhall not be miſrepreſented, Had they been fi- 
lent, whether the paper was a libel or not, and not referred 
it to the opinion of the court, their filence muſt have ac- 


oa but here they have uſed the word only, Par 3 


exclude every idea of a crime. 


e juries may be jaſtly id to negative every ching hey Og 


do not find, in a queſtion of civil property, much more muſt 


they be ſaid to do ſo now, where the criminal motive makes 


the offence they have in charge, I do not ſay, that a ſtrict 
and literal proof muſt be brought of every part of the in- 


formation; but I do ſay, that criminal intention is of the 
eſſence of a crime, and muſt enter into every idea of guilt. 
Of this criminal intention the jury are the judges ; and if | 


they exclude that, the defendant is acquitted. + 


.. Ta ſupport a general verdi& of guilty, it muſt 53 , 


| that the jury believed the paper libellous. Whether libet- 


lous or not, depends only upon the conſtruction put in the 


information. This conſtruction they have excluded; there- 
fore, though they have not ſaid in as many words, that the 


paper is not a, libel, they have negatived the libelling eon 


ſtructions, and ſaid as much in conſequence by legal infe- 
rence. Where the ſubje&t-matter before the jury are not 
mere legal words, or words of legal import, it is in my opt- 
nion the province of a jury to find, whether they are ctimi- 


nal or not. Juries are judges both of law and fact; I mean, 


as far as the former is involved in the latter. The jury there- 


fore had a right to conſider the paper charged as a libel before 


them. They might take it upon them if they pleaſed, or 
they might reſort to the judges for advice. Here they have, 
by their word of excluſion, gone as far as to determine, that 


there is no guilt in the paper ; whether they have determined ; 


wrong or right is another queſtion. 


„They may, no doubt, determine 3 ; 2a where 
they fo determine againſt the clear proof of the fact and let- 
ter of the law, (both of which conſtitute the crime, ) they de- 


* 80 determined by all the judges i in i the Exchequer chamber, | 


Withers, v. Lord ee 


termine 
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t the peril of their a Vet a matter n 
be clearly libellous, and a man not incur guilt by the mere 
publication. As in the caſe of a friendly admoniton from 
2 father upon a ſuppoſed miſconduct of his ſon or of giving 
_ reſtimony in a court of juſtice; the ſame of giving the cha- 


racter of a ſervant, and other caſes that might be mention- 
cd. Here the intention becomes material, and properly in- 


Yo quirable by a jury; tho” this is not capable of direct proof, it 
is however to be diſcovered Fry inference, of which the Loy 
are the judges. | : 


ce (2. Upon the ſecond ha x. am to 1 that if 1 
the verdict is uncertain or inſufficient, there muſt be a new 
jury ſummoned to try the cauſe afreſh. If I am not autho- 


'# 


© __ rized to ſay, that the verdict amounts to an acquittal ; I am 


ſure they are as little authorized on the other fide to ſay, 
chat it amounts to conviction. If the former interpretation 


” is not ſatisfactory, the latter certainly cannot be ſo. If ſome 


other ſenſe is given to the word only than what J have put 
upon it, the whole becomes doubt and ambiguity ; and 4 
new trial muſt be had by another j Jury. This cannot be 
taken otherwiſe than as a general verdit; and in general 
verdicts nothing is left to inference or intendment *®. You 
muſt have the underſtanding of another man, hear with o- 
ther's ears, and ſee with another's eyes, before you can 
know what a jury meant, upon what they have not expreſt. 
There is in the books the plaineſt caſe, where a direct in- 
ference muſt unavoidably be made from the finding of the 
jury; and yet that not 8 expteſt, the moe was 8515 
ed! as inſufficient. N . 


The jury had found the LS to the las in * 2 | 


5 defendant s not keeping his promiſe, and jet, bot having 


found directly, that he made ſuch a promiſe, the verdict 


VUuas ſet aſide f. If then we ſuppoſe, the. other fide. right in 


ſaying, that the jury have found fufficiently to bring the 
guilt of the defendant before the court; it is at leaſt ſay- 
ing ſo, without knowing what the jury meant, as to the 

9 9 mw 852 85 the . Let cham model it ; as they ; 
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wall, they 2 make it a general verdict af guilty, with- 


out leaving their ſenſe upon the conſtruction unknown, 
which muſt neceſſarily be included in every verdict of guilty. 


But let what arguments there will be made- for- this 
new modelling the verdi& of the jury, there is one ſuperior 
to all the reſt againſt it; which is, that the defendant would 
be thereby precluded from taking the ſenſe of a ſuperior 
court of review upon the -verdi&, as at preſent formed. If 
the defendant is found guilty, why is not the judgment en- 
tered as it is found, and the ſentence of the court paſſed 
upon him? It will then appear, by writ of error to the 
lords, what this verdi& was, by which he is ſaid to be con- 
victed. But if this new-modelling takes place, he will be 
for ever deprived. of this advantage * which indeed is the 
only reaſon I can ſuggeſt to myſelf for the attempt that is 
made to obtain it. For if it is a general verdict of guilty, 
I fay again, it need not be entered otherwiſe than. it is 
found. No caſe can be produced, where the words of a ge- 
neral verdict have been altered to make room for other 
words. They would indeed be words. different from the 
meaning of the jury: In ſhort, if it is not a verdict of con- 
viction, your lordſhips will not alter it to make it ſo; and 
if it is, let it, as it muſt be, entered in the Words, n 
it is found. . ED i 6 | fu 


4 


Mr. Lee on the 155 fide. . Te is 8 „ abſurd and pvijgſs 
fible idea, that the jury ſhould convict that man of a libel, 
whom they meant to acquit of a crime; and this meaning is 
plainly demonſtrated by the word of excluſion, which they 
have introduced into their verdict. The jury will never be 
ſaid to have found ſuch a verdict, as ſhews their intention to 
find him guilty of the charge laid in the information. They 
meant, no doubt, to have found him the printer and pub- 
liſher, of the paper, as it appeared in the Public Advertiſer, 
and not as coupled with all thoſe heavy charges and innu- 

cada as deſcribed in the information. There are ſtrong 


* Becauſe the alteration will not appear upon the record ; and 
by ſome. ſtrange conſtitution in the juriſprudence of this country, 
no court of review can take notice of the miſconduct _ judges 
in making ſuch alterations. | 
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eaſes in the un to prove; that a partial finding is infuffi- 
cient. Where a man was charged with an intrufion into 


Houſe and lands, and the jury only found the intruſion into 


the lands, the verdict was declared to be wholly void *. But 


in this caſe, let the finding of the jury be what it will, it is 
* Impoſſible for the court to alter it; for it is moſt deciſively 

laid down, in books of the greateſt authority, that the court 

e ee verdict in a criminal matter Fes 1 


Fiat Gai! FO FART OF TBE CROWN. 
Mr. Thailoe, Stor: Gehiral, & I know no rule, or 


ak in law, by which the filence of a jury upon any fact, that 


ſhould he made 2 part of their verdict, muſt be conflrucd 
to imply the acquittal of the defendant. On the contrary, 
thete is an authority in the law upon me very caſe of a libel, 


where a partial finding of the jury was held ſufficient. A 
charge was brought for the writing, collecting, and printing 


2 number of ballads, and thereby forming a libel,upon. the 


l king : : the jury found the defendant guilty only of the print- 
| Ing; and this verdi& was allowed to be good upon the iſſue f. 


Wherever the Jury mall have omitted a matter of fact, the 
court will not intend that fact; neither will they conclude 


the defendant innocent, becauſe the jury have not ſaid that 


be is fo; but ey.» will then order a new Cas to come 1 755 


* the cauſe again. 77 

. If ft is faid that is jury al to exclude 2 e i} 
of law, that were mmonftrons. To fay that the jury found 
the fact of publiſhing the paper, as charged in the informa- 


tion, but that they denied the interpretation of the law 
upon it. were deinging them wholly out of their province; 


for they are only Judges of fact, and with the law they have 


nothing to do. If the jury are ſaid to have foand the pub- 
Hication of ſome other paper than that as charged in the in- 
Formation, it is ſaying they have found a fact, which they | 


are not ot charged to enquire into. This were making thein 


. 
F 


* Leonard, 296. 2 
+ Salk, 47. 33. ce. J. 210. 
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to have done more abſardly than they have, and what they 
have manifeſtly no right to do. Their words muſt neceſ- 
ſarily be referred to ſomething ; but why ſubſtitute a ſub- 
ject out of the information? For if they have found that 
the defendant only printed atid publiſhed the libel charged 
in the information, they have found what will ever be enough 


to convict. The jury cannot prevent the judgment of law 
from paſſing upon the 282 which men are found to have | 


committed. 


The jury are to enquire into a fact as charged. in a the i in- 
formation; and the ſhort anſwer they give in the words of 
guilty or not guilty, muſt be referred to that N CO | 
otherwiſe they fay nothing. 


« Tt is not neceſſary for me to contin that any facts 
ſhall be ſupplied by innuendo in the finding of a jury; but 
if the jury meant to exclude a concluſion of law, I dare ſay 
your lordſhips will not attend to it; for When a jury has 
found ſufficient facts to ſupport ſome yerdi& in the cauſe, 
they cannot go further, and find a wrong concluſion of law. 
When the jury have found ſufficient matter of fact, your lord» 
ſhips will ſupply the matter of law; as was determined in 
the caſe of Lord Paget; where, in a queſtion of a fraudulent 
conveyance, the jury having found ſufficient ſpecial matter, 
the court inferred the conclufion of law, that the conveyance 
was fraudulent, though the jury had not expreſsly found the 
fraud v. However, in this caſe the jury have expreſsly found 
ſome guilt ; and it is now become the PRI of ou _— 
to ſay what that guilt n. „ 


Mr. Moreton. < ho ſubject for che jury to have en- 


quired into, was the application of this libel, to the perſon, 
upon whom it is charged in the information, to have been 
made. I confefſs that the matter here charged, would not be 

libellous, if it affected any body elſe than the king. The jurß 

have found the fact of printing and publiſhing only; and that 
was the only thing they had to find. For hat is the crime 
charged? It is the printing and publiſhing the matter, and 
things contained in the information. Upon which the j jury 
ſem to me to have faid, that he is only guilty of printing | 


* Moore 5 Dye 16, | 


4 


Kher there is any gall in that, or what yo 'of f guilt, they 
| „ 
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15 


and goblifiing_ the paper: charged in the information, ( * | 


that is all we have to add ;) and this is the n * my 


had found him guilty generally.” | 
Mr. Wallace. The verdict is full, and requires no in- 


tendment, The charge is for printing and publiſhing a li- 


bel; the defendant ſays, he is not guilty of the charge: the 


jury being aſked, they ſay he is guilty ; that is, only of print- 
ing and publiſhing; which is the hae thing as TOE him 


guilty generally. 
1 It would has — 5 W if the j jury had 8 
in this verdict the alluſions made from the paper in queſtion 
to the libel in the information. As to the objection, that 
2 they have not found the intention, that will avail as little now 


as it did'before in the caſe of the King and Beare. It was ob- 
jected there alſo, that the jury had only found part of the 
charge, and that ſo much as they found did not infer any il- 


Legal act; for that there are caſes in which it may be lawful 
to write A libel, as for a clerk drawing an indictment, or a 
ſtudent taking notes in court: but the chief juſtice ſaid, 


their finding ſuch a fact an the cate + of an . 9 75 
nen, infer a crime.” ES an i | 


Mr. Dunning. 66 Verdicts are 108 to 8 in x any 


; 3 in the preciſe words the jury give them; nor are they 


ſo. Something is always to be added. Had the word only 
been omitted, there is no doubt the verdict in this caſe would 


have been competent; for the clerk would have added, the 
matters charged in the information. Let thoſe words be ſtill 
added, and the inſertion of the word only will make no dif- 


2 All the books agree, that the jury may, in theſe in- 
ſtances, take the law and fact together, and give à general 
verdict. This 1 know has been diſputed ; but whether diſ- 


, putable or not, is another matter. However, it has not yet 
been infiſted, that juries ought to take this upon them; nor 
| will I intimate my own opinion upon 1 honed 


1 
4 


f 


s 10 In this caſe at leaſt the jury have not taken upon them 


= decide the law. They have ſaid that the defendant is 


guilty of printing and publiſhing a certain paper ; but whe- 


| £ 121 1 


do not chuſe to determine ; they leave that to others: for 
their own part, they beg to be excuſed. It being then at 


beſt a matter of diſpute, whether a jury ſhould decide upon 


the law or not, and as they have not done ſo expreſsly here, 


why ſhould they, by inference, be concluded to have done 
ſo, in not determining the paper to be a libel, upon _— 
perils to which they will be thereby ſubjected? | 


As to the objection, that the alteration will not appear 


upon the record, when removed by error into another court z 
this goes no further than in every other caſe, when the 
court or clerk adds words to the general finding of juries. 
Beſides, this a matter of fact, whether the jury have found 


the defendant guilty, or not; and no matter of fact is ſab- 


ject to any reviſal by error. Upon the whole, I am ſatis- 
fied, that the meaning of the jury was to find the fact: and 
bene libel or 1 to leave to the determination of "the 


Mr. Walker. | © As to the objeQion, that the jury have 
not found the intention, it is manifeſt, that if the jury find 


the fact, they muſt find the deſign with which it is done; 


for the defendant is a free agent, and therefore anſwerable for 
the "Im PR Eg of * own act.“ | 


Mr. Serjeant Guryw i in Reply 


«© It ſeems to be allowed, by all the counſel for the pro- 
ſecution, that the verdict, as it ſtands at preſent, requires 
ſome kind of amendment; withous which no judgment can 
be given upon it. I beg leave to ſay, if ſuch words were to 


be added, as the gentlemen on the other ſide of the queſ- 


tion would wiſh to annex to the words found; ſuch addi- 
tion would flatly contradict the obvious ſpirit and meaning, 


as well as letter of the text, and make the whole ſuch a 


jumble of contradiftion and nonſenſe, that no judgment 
could poflibly be given upon it. Mr. Dunning ſays, no 
verdict can be ever entered in the mere words of the jury, 
without adding ſomething. I confeſs it: But what is that 


ſomething, and who makes the addition ? To the bare 05 


words * guilty,” or not guilty,” is added, * of the matters 


and things charged in the information,” in ſuch form a! words 
| 1 3 | as 


— 
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as. paraphraſe the. clear indiſputable fading of the jury, 
without, in the ſmalleſt degree, impairing, awplifying, or. 
altering their ſenſe. . This entry or addition is made by the 
clerk; and ſuch an addition, ſhould the clexk negle& to 
make it, the court will afterwards. ſupply, as a mere clerical 
omiſlion, But it is one thing to correct the miſtakes of the 
officer or clerk, and another to ſupply the intentional omiſ- 


ſi.on of the jury. When the jury bring in a common ver- 


dict, the clerk enters it in the common form; but the clerk 
has no right to expunge, or eraſe, or alter the words of the 
jury, when they have not found them in the common way : 
and I affirm, that the court has no more power to ſupply 
moch an omiſſion of the jury than the clerk.,- The verdi& 
of the jury is not at all altered or impeached by ſupplying 
Clerical defects; but in this caſe the ſenſe of the jury, not 
of the clerk, the verdict itſelf would be materially and eſ. 
fentially affected and changed by the alteration . to 
be made ** the court. 


It has been ſaid too, that the jury meant to find the fact 
| ſpecially, or to bring in a ſpecial verdiẽt; but they certainly 
have not found a ſpecial verdict, nor is it a fair inference 
from the words that they meant to do ſo. It is well known, 
that in a ſpecial” verdi& all the facts muſt be found, and it 
muſt conclude with defiring the advice and opinion of the 
court upon the whole: Is this verdict ſo circumſtanced ? 
Do the jury here aſk any queſtion of the court, or crave its 
© affiftance to guide them* ? But if it were a ſpecial ver- 
dict, the court would only determine upon what was ex- 
reſsly found, and not upon intendments and conſtructions 

of their own raiſing. However, we beg leave to infiſt that 
"| . this was meant as a general verdi@, and that the jury un- 
derſtood it to be a verdict of acquittal ; for in a general ver- 
dict, they decide upon the whole of the caſe, and upon what 
A they are filent they acquit the defendant ; ' by ſaying no- 
thing of the paper, therefore, they find it no libel. Were 

I to admit the criminality of the paper to be a queſtion of 
law, it is ſurely ſuch a queſtion as is compriſed in the iſſue 
which the jury have in their province to try, and which 


= they muſt 2 take into their conſideration when” they 
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give a a verdict. Whatever they have not derided 


upon, they have certainly negatived. Had they meant to 
eaſe their own minds as to law, they could have done it no 


other way, than by finding ſpecially. This is the ſame caſe 
as that of Elizabeth Canning, and of Pen and Mead. There 


the jury uſed the word guilty, aud yet excluded the crime, 
Let us fuppoſe, for argument ſake, that the jury had thought 
there was ſome degree of guilt in what they ſaid, and yet 
negatived all the crime by ſome ſubſequent word: The 
verdi&t would then have been contradictory and repugnant 


to itſelf, and there muſt have been a new trial. Printing 


and publiſhing are not the only things given in charge to the 
jury; the conſtruction is likewiſe in their charge; and by 


_ uſing the word only, Guy have excluded this part of that | 
i charge. 005 | 


The counſel for . crown have cots the 3 of > 
general with thoſe of ſpecial verdicts. Mackenzie's caſe was 
a ſpecial verdict. The concluſion there, that the blow was 
felonious, was apparent from the facts, which were found. 
The caſe of the King and Beare was very diſtinguiſhable 
from the preſent ; ; nor is there any caſe, where, in a gene- 


ral verdict, the jury can be ſuppoſed to reſer any matters 


to the court. They have found, as their general verdiédt, 
that the defendant is guilty of nothing more than of print- 
ing and publiſhing ; and by the word only, applied to theſe _ 
acts, they have qualified and reſtrained that uſe of the word 

They have found the defendant guilty only of a 
part of the charge; and for the addition or alteration which 


are now wanted to be made to this finding, the caſe be- 


comes quite new and ſingular; becauſe there is no inſtance 
of a verdict having been entered contrary to the finding of 


a jury, excepting in mere clerical miſtakes, To ſay that | 


the entry ought to be guilty generally, becauſe, if the jury - 


had not ſo intended, they would have brought in their 


verdi& not guilty,” would be at beſt putting a ſenſe upon 


_ doubtful words, which, if any explanation were neceſſary, 
ought. to have been explained at the time the verdict was 


given ; ; but it comes too late to be admitted now. If a 
meaning muſt be put by the court vpon theſe words, the 


moſt obvious one is that of acquittal. If we are to go out 


of the words for a meaning, n to the affidavits of the 
14 Jjurymen. 


— 
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jurymen. If there is no meaning in them, it is an inſuff - 
cient verdict, and there muſt be a new trial. But if the ver- 
dict appears ever ſo unmeaning to your lordſhips, you cah- 
not now amend it, becauſe you have nothing to amend it 
by ; as has ſometimes been done by notes taken at the trial, 
to correct the miſpriſion of the clerk. Nor can you now 
give a contradiction to the jury, by ſaying they meant to 
find the whole, when they declare they mean ſomething 
| ſhort of it. If it is a good and ſufficient verdict, it need 
not be altered at all; if there is any thing more than cleri- 
cal defects in it, it ought not to be altered. In the one 


_ caſe we are intitled to an acquittal ; z in the other, to a new 


trial.“ | | 5 FW 
Lord, Mansfield. 4 Though the court will not yet deter- 
mine whether the affidavit of any of the jury may be read 
in this cauſe, yet I have permitted one. to be read a little 
by way of ftating it T; and I there find, that the application 
of the innuendoes is not denied; only the criminal conſtruc- 
tion put upon the paper in the information. To have de- 
nied the one would have been very material; with the other 
they have nothing to do. In that caſe, there would be no 
proof to them of the paper, as charged in the informa- 
tion. But if the jury find, that the defendant publiſhed at 
all, they find the paper, as charged in the information, for 
that is their only enquiry. I take it from the affidavit, which 
has been ſtated, that it does not appear, whether the jury 


meant to ſay, that the paper is no hbel ; if they had the 


leaſt doubt, whether the innuendoes were properly ſupplied, 4 
there ſhould be a new trial. I did not leave it to the jury, 


whether the paper was innocent or not. I never do. I ſum- 


med up to them, as I always have done in fimilar caſes, that 
if they were not ſatisfied of the fact of publication, or had a 
doubt of the application of any of the words in the informa- 

tion to the blanks in the letter, they muſt acquit the defen- i 
dant. But I told them alſo, that whether the paper was cri- 
minal or innocent, was to them a ſubje& of indifference ; 

becauſe, if innocent, judgment would be arreſted in this | 
court. Here the jury did not mean to find the malice of the 
deſendant, becauſe it was not within their i inquiry, n nor did . 


'T This was tl the alldwyir of William Sil ley, bak 
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they mean to exclude it, becauſe it was not within their 880 
to exclude a legal deduction. 


There may be ſomething of a fifa in the books 
about amending a verdict in a civil and in a criminal caſe. 
But it is a miſtake ; and there is nothing in it. In the caſe- 
of Gibſon for forgery, all the judges were of opinion, that 
where the officer had drawn up the verdict contrary to the 
finding of the jury, it might be amended *. Phere is a caſe 
of this ſort in the year books, as early as the 3d of Richard 
III. I forget the page, as I ſpeak only from the memory 
of my reading. This is the only way of altering a yerdict . 
either in a criminal or a civil caſe. There is, indeed, a ſound 
diſtinction, which holds in the eine for Wer cannot 
be amended in criminal matters. 3 | 


Whatever may 6 inclination of my opinion in this 
caſe, it is too late to have any effects from it in this MENTED 3 
therefore let it Rand over to the next.“ reve oof ab apt 


Judge Afton. % The jury are dee tried "Fe" PREY | 
to determine concerning the matters contained in the infor- 
mation; therefore if they find any fact of publication, they 
muſt find, not the fimple fact of publiſhing that Public Ad- 
vertiſer ſold at the defendant's houſe, but that W libel 
charged in the information. „ 


720 The court will adviſe. 5 | 


# This was a ſpecial verdict, and coy made agreable to the 
fact. 


+ This ic be FOR i his lordſhip? 8 opinion was 1 00 the 
4 ; not ſo, if otherwiſe; therefore if Lord Mansfield 
had not already ſaid enough, it were ſufficiently manifeſt what 
that opinion is; As Lord Mansfield received this verdict, he is in- 
: d ed EINE here for his own credit as a judge. 


POST= 


— —̃—„-— 2 
, 4 . , 
« — 
* oy 


L126 


. a hs 
* 8 N 0 2 * s 3 i pe * - * „ + 
4 8 
« ad vx * — ” : * F * £ * K «W# IN 


4 "3 


„FV 


. T7 3 


— 


ERMIT me to add a int touching commit- 
ments and attachments for a contempt. "of court 1 
the late caſe of Bingley having raiſed the curioſity of 
many people, and excited their ſurprize. It is the 
power and the mode of proceeding which I mean to 
_ eonlider, and not Mr. Bingley himſelf, who has been 


the publiſher of all fort of libellous traſh, and de- 
ferves no countenance from any man of liberal educa- 


tion or principle. There are many circumſtances 
attending this ſummary proceeding, which I cannot 
ſquare with the maxims of law or natural juſtice. 
And yet the late caſe of OR?” is e in wan 

but its termination. | 


1 take it that any Sſabedience © or + onion to, or 


miſuſer of, the proceſs or orders of à court of law is 


puniſhable by immediate commitment, becauſe no 
court can either maintain or execute the truſt repoſed 
in it by the conſtitution, without ſome penal com- 
pulſion on the party ſo offending. An attachment 
ought to go directly. The juſtice of the kingdom 
would otherwiſe ſtand ſtill. Every perſon is intereſted 
in there being ſuch a vindictive power. It flows of 


neceſſity from the nature of a court of juſtice, and is 


efſential to it, as it could not do its duty without. 
This power or prerogative: is therefore a neceſſary in- 


eident to it at common law; and there is no ſtatute or 


poſitive law, nor any requiſite, to warrant it. Where- 
fore if any party to a cauſe, officer 'of the law, or 
other perſon, obſtruct the execution of proceſs, or 
the proceedings of the court, or hinder others from 2 
; conforming thereto, do otherwiſe than is enjoined or 
commanded by their precept, or forbear to do what 


their proceſs, rule, order, judgment or decree require, 


** —— 
" — : 
d — 2 7 go — * 
4 
1 . 


he ought to be forthwith MCP a And for this rea- 
ſon the old law, as cited by Broke from the year 
books, ſays, © contempt ſhall be anſwered in beugen a 
5“ perſon, and not by attorney,” _ - 


However, Lord Ch. B. Gilbert, (or Bacon the L 
abridger,) not attending to this neceſſity for ſuch 
power, and finding that libels were called now a-days 
contempts, ſeems to be at a loſs how to reconcile im- 
mediate attachment with the principles of the conſti- 
tution, and with the grand charter, which ſays, 


Nullus liber homo impriſonetur, niſi per legale judicium 


parium ſuorum, vel per legem terre, and therefore ſup- 
poſes long practice alone ſecures its footing in the 


law. He has been miſled by affociating the lawful ö 


attachment for actual, with the unlawful for con- 
ſtructive contempt. The former is abſolutely neceſ. 
ſary for the maintenance of public polity, and there- 
fore legal; the other is unneceſſary, warranted by no 
politive law, and therefore illegal. The latter is in- 
deed a dominion ſo extraordinary, ſo alien from the 
conſtitution of this country, and ſo privatory of the 
ſabjeR's right to a trial by jury fot every miſdemean- 
our, that it claſhes with the whole ſyſtem of our law. 
Without an immediate power of coertion, where pro- 
ceſs. is reliſted, the courts could not go on. But in 
all other caſes no puniſhment can be inflicted but 
through the medium of a jury, With reſpect to courts 
martial, &c. they derive their exiſtence from ſtatute, 
as well as the ſtanding forces which they controul. 
There is indeed in Firzherbert's Natura Brevium no 
mention of any attachment but for the furtherance of 
Juſtice and the reſtraint of injuſtice, which could not 
be if the uſe of it now contended for were either 
common or legal. However as oppoſition to proceſs 
implies contempt, and a defpiling of the authority 
and dignity of the court from whence it iſſues, this 
5 „„ 5 may 
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may have given riſe to a notion that every thing 
Which betokens any ſlight or diſapprobation even of 
the ways of reaſoning or demeanour of any judge, is 
likewiſe a contempt of the court within the meaning 
of the law by that term, and will enable them to at- 
tach a party guilty thereof, although ſuch flight or 
diſapprobation of their ſentiments or conduct be ex- 
preſſed merely in diſcourſe, or in ſome publication of 

the preſs, and does not actually interrupt or diſturb 
their judicial proceedings. But this, I apprehend, is 
a groſs miſtake, and an abuſe of the power of at- 
tachment, which is permitted to them from nothing 
but abſolute neceſſity. Upon that ſcore alone this 
penal authority, begun „ has been practiſed, and can 
be eſtabliſbed as part of the law of the land. For, 
* it ſhall not lie in ary one's power to defeat the rules 
&« of a court of juſtice, or to tender them ineffectual; 
< nevertheleſs the contempt muſt be certain, and not 
© doubtful ; for elſe a party may perchance be wrong- 
te fully ited, which the court will be cautious 
60 not to do.“ In three words, a contempt of the 
court means ſome efficient contempt of the law, that 
is, a withſtanding of its proceſs, and not an idle con- 
tempt of the perſons, underſtandings, or demeanour 
of its temporary officers, expreſſed out of court and 
merely in words, whether written or unwritten. It is 

the defeating of the proceedings of the national 


courts, by an aſſault upon the judges, parties, or Ju- 


Ties, or by raiſing ſuch a diſturbance as to prevent 
juſtice being fairly and ſoberly done: or elſe the de- 
feat by ſome means or other of their . . it 5 
is 8 elſe. | | | 


1 1 | 


The ſuppoſing af a man to bs . by ats | 
weharenr-for any conſtructive contempt which does 
not impede legal proceedings, is as foreign to the idea 
or . conſtiruion, 28 che ay {es that a man. can- be 


- 
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8 to ſurety of the peace for any thing (before | 
judgment) but actual violence; that is, for any con- 
ſtructive breach of the peace. They both proceed 
upon the ſame principle; the abſolute neceſſity of 
ſomething being done immediately; the one for the 


prevention of interruption to national Juſtice, the other 


for the preſervation of the lives and properties of in- 
dividuals. The great prevailing luminary of the law, 
in his preſent periclion, ever looking at the principles 
of things, will nor, I truſt, diſeſteem this way of 
reaſoning. Indeed, I ſhould gueſs he would treat the 
notion of confidering any penman, printer, or book- 
ſeller, - (under the arbitrary denomination of a libel- 
ler,) as an actual breaker of the peace, or as an ac- 
tual contemner of the court, as a deluſion vox et præ- 
| ferea nibil; and would tell the perſon who ſhould 
argue to that end, and deſire an attachment, that 
there was no force or violence in either, but what 
was 2 work. of fancy, a mere luſus of the imagina- 

It is indeed only by conſttuction, and as having 
an 3 tendency, that the one is ſtyled a breach of the 
peace, and the other a contempt of the court, in the 
track of legal diſcourſe. The man who writes abuſive- 
ly, intends, perhaps, (though I believe rarely,) to 
create ſome public diſturbance ; and he who traduces, 
reflects upon, or calls in queſtion the juſtneſs of any 
judgment, may be ſuppoſed to aim at diminiſhing the 
authority of the court, or of the perſons of its judges ; 
but not being immediate outrages, or the uſe of force, 
either to ſubdue any individual, or to withſtand the 
execution of any law, they do not require inſtant ſup- 
preſſion, and may well wait for a trial by jury, whoſe 
buſineſs it will be to conſider both the tendency and 
intent of the arraigned words or writings, and to pro- 
nounce whether the ſame be adviſed, malicious, and 
contrary to the peace of our lord the king, and the 
good order of his realm ; or no more than pertinent 
| M2 EL And 


— juſt remarks on * errors and malefeazance of 
political miniſters or law magiſtrates. In general they 
rare the gay; of AY writers for the ke of a 


- | There cannot SV Aa 3 definition 5 a contempt 
than m Lord Coke's, which ſays, © this word is uſed 


« for a kind of miſdemeanour, by doing what one 5 


é forbidden; or not doing what one is commanded.” 
And by old judge Croke's Elizabeth, it appears that, 
one may be impriſoned for a contempt done in 
* court, but not for rw done out * court, or 

« a private abuſe.” | 


I much doubt e n a by artank- 
ment for a conſtructive contempt of the court be very 
_ antient; I mean for writing or ſpeaking crack 
+, rreverently or contumacioufly of their perſons, or 
their judicature. My Lord Vaughan, in Buſhell's 
© eaſe, takes notice of two or three caſes 3 but I think 
one may gather from what his lordſhip ſays, that he 
muſt have adopted our notion, or he would other- 
5 5 wie andes have een what was done therein. | 


* One Aſtwick, brought by * corpus. to the 
4. king 8 bench, was returned to be committed Per 


ic mandatum Nicolai Bacon militis, domini cuſtodis mag ni 
* figillt Anglia, virtute cujuſdam contemptus in curia can- 
4 cellarii facti, and was 1 bailed, the Own. 
« « being too general.” ey i a 

e One Apſley, priſoner in 2 Fleet, 1 PIR ; 
ee up on habeas corpus, was returned to be committed 
% per. confiderationem curiz cancellar. pro contemptu ei- 


=. dem curiæ Le, and upon this return ſet at n. | 


te berty.“ 
Lord 1 ſays, «in both theſe "PR no en- Z 


"4 209 quiry was * or confideration Ws whether the 
. ̃ SIE con- 
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e contempts were to the law court, or equitable 
ce court of chancery, either was alike to the judges z 
« leſt any man ſhould think a difference might ariſe 


« from thence.” 


« The reaſon Fe” diſcharging. the orion upon +; i 
« thoſe returns was, the generality of them being for 
« contempts to the court, but no particular of the ; 
« contempt. expreſt, whereby the king's- bench could 
« judge, whether it were a cauſe for * * 
cc not.” 


. And was it not be and 4 to be 
cc credited, that the Lord Keeper and court of chan - 
ce cery did well underſtand what, was a contempt de- 
cc ſerving commitment, and therefore needed not to 
be revealed upon the return? R 


The fame Chief Juſtice, in the ſame lake, men- 
tions likewiſe the following caſe, which very ſtrougiy 
confirms what we have ventured to advance. 


. George Milton, impriſoned for contempt, 8 5 
« dalous words of the court, and convicted of 
c drunkenneſs; the cauſes: were reſolved to be inſuf- 

« ficient, and therefore dimittitur a priſona, and tbe 
<< goaler diſcharged of him; but he _ arts to at- — 
cc tend the pleaſure of the court.“ 8 


"My: doctrine is till corroborated by hs at TY 
„ William Allen, who was brought up from the Fleet 
% on a habeas corpus, and the warden returned, that 
he was committed per T. dominum Elleſmere dominum 

e cancellarium pro contemptu in non_performatione cujuſ. 
c dam decreti in eadem curia faiii, 3 Feb. ano 11 regis, 
nunc in cauſa adtunc ibidem dependente inter E. Wood, 
cc querentem et dictum Allen def. And on this ih; 
40 the court refuſed to deliver him,” 5 


* 


Theſe * af 


Way ne rr: rt rig reg PAS et 
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Theſe caſes 9 in the reigns of Queen Eliza- 
bad, and James the It, and are to be met with 


erees, and orders of the privy council and court of 
requeſts.” From whence may be collected how ſtrict 


the K. B. then was in requiring a ſpecification of the . 


contempts, for which the commitment Bad cheer 40 that 
Eg might judge thereof. wats, F 


In Dean's caſe, (in the 41ſt of Q Elizabeth,) 5 


was committed to Newgate by the Lord Mayor for 
abuſe upon an Alderman, My Lord Chief Juſtice An- 
derſon ſaid, a man may be impriſoned for con- 
«© tempt done in court, but not for a contempt out of 


C court; and the defendant ought not to have been 
« committed for ſuch a private abuſe,” And by 


aſſent. of che whole court he was diſcharged f. And 
in the Q. a Langley in Q. Ann's time, which was an 


indictment for ſaying to the Mayor of Saliſbury, 
I care not a fart for you. Tou are a rogue and a 
| 6 raſcal;”* Lord Chief Juſtice Holt "held: + theſe 
1 ce words not indictable, for 1 Sr was not in the 


„ S 
Z 


* * EXECUTION of his office 0 COSMOS unn 


""There are ſome range | 5 eg 5 77 commitment 
by the court of chancery, in the caſe of marrying in- 
fants, which perhaps would not be deemed a ſuffi- 
cient cauſe by the courts of law, if returned on 4 


habeas corpus. There is one in the caſe I of a girl 


married without conſent of her guardian, ms e 


* guardian was not appointed by the ooĩtt. 


The chancery exerciſes this power, not on bill 


only, but on * as . the: delegate of the 


38 


* Moore, 809, 840. 1 | 4 Cro. Eliz. 689. 4 
8 Salk, 697. 1 + 2 Was. 113. 5 8 
Pf N — 


(excepting Milton's) in Serjeant Moore's reports“ 
where are ſeveral inſtances of perſons delivered by the 
K. B. who had been committed for contempts of de- 


„ and fan. tis A% aw a © 
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king, who, as pater pairie, is ſaid to have FR ave of 
all infants; lodged in him; and, in committing the 
offender, they imitate the courts of law, which, un- 
der the old writ of raviſnment of ward, took cog- 
nizance of this offence, and inflicted commitment as a 
part of the puniſhment, that is, they pronounced A- 
ſentence of impriſonment. And treſpaſs. or raviſh- 
ment of ward is the proper legal ſuit for the purpoſe, 
and is the mode of obtaining remedy, preſcribed by 
the ſtatute, of the 12th of Charles II. which was drawn 
by Lord Chief Juſtice Hale. However, when a ſimi- 
lar application was made to Lord Chancellor King, 
he ſaid, „the infant girl never having been under 
the care of the court, nor committed by the court 
„to the cuſtody of the defendant, I do not think 
« this an immediate contempt of the court; but 
« then it is a very ill thing in the guardian to marry 
e this child to his own ſon, and puniſhable” by infor- 
* mation ; and I will have this guardian bound over 
4 with ſureties, to appear and anſwer to an informa» _ 
tion to be exhibited” by the attorney general againſt 
« him: and let the child be delivered over by this 
% knaviſh guardian this afternoon, or otherwiſe to 
66 ſtand comijeres * % A very ſcnfible order, as it 
| ſeems to me, and conſonant to wy 118 PDE os 


But all theſe caſes. go upon. che Vt of that 
contempt, which is a real refiſtance to the orders of 
the court, in actually, taking away the infant, who is 
either ſpecially its ward, or otherwiſe is regarded as 
ſuch by the police of the realm. This abduction, or 
ſeduction, therefore, is an actual violence done to 
the general law of the kingdom, which the king (by 
his chancellor) as father, guardian, and conſervator 
of all infants, is. <omprlien.. to put an immediate 
op to. 


/ 


Vor. IV. „ „„ 


Ty e's 


in Lilburn's caſe , the ti were 1 
by parliament, and pronounced to be illegal ; and yet 
he certainly had printed and publiſhed, in defiance 
of an order of the court of ſtar- chamber. My Lord 
Chief Juſtice Holt, in the Queen againſt Langley, 
- faid that (c words contra bonos mores, ſpoke of a magiſ- 


e trate in court, is a contempt for which he may be 
e fined.” Whether he means by the ſummary method 
of attachment is not clear, but, if he does, his mean- 


ing muſt be, provided the words were ſpoken of him, 


in his Preſence, whilſt fitting in judgment, ſo as to 


be an actual ee poga to as gs of the 


court. 


1 ucts a . prafice of 5 for. 


contempts out of court by writing, or otherwiſe, can 


boaſt many precedents : but whether it can or not, it 
appears to me to be contrary to the ſpirit and genius 
of our legal frame. No inſtance occurs to myſelf _ 
Prior to that of f Wyatt, the bookſeller, for publiſh- 
ing a Latin libet. He ſaid he did not underſtand La- 


tin, and named his author Dr. Middleton. / Where- 
upon an attachment was moved againſt the Doctor, 
for writing a libel on Bentley, a doctor of divinity 


nin the Univerſity of Cambridge; in a Latin preface 


to a book about the library of the Univerſity ; de- 
dicated to Dr. Snape, then Vice- Chancellor. Mid- 


dleton came into court voluntarily, and confeffed he 


was the author, which being recorded he was fined 
Fol. and ordered to find ſureties for his good behavi- 


dur. This 1 have read; but without knowing to this 
moment Upon what legal bottom ſuch a caſe can be 


ſupported, and yet I ſtate it from the report of 2 
Judge of the court, at the time T 3 and conceive that 


: 4 the fard publication contained likewiſe a- libel Ay 2h | 


* See Ruſhworth. I Mod. 123. 28 
3 Forteſcue's Reports, 210. x 


Am wo. 3 ace . 2 


Fur 8 


wwe er pe- esl alchoughs e 


| has omitted to ſtate that material eircumſtance * p 


If this be the firſt caſe, the pradtice is not imme⸗ 


morial, and little, in my humble opinion, can be ſaid 


There is no poſitive law for attachment pretended : 
Iris grounded on nothing but the right inherent in 


in ſupport of ſuch a caſe, 


all our courts, to puniſh. for a contempt of their au- 


thority, by immediate commitment. And the very 


reaſon of the thing ſhews, that this contempt muſt 


be a reſiſtance, in fact, of its authoritative mandates; 
fo as do ORs its 2 85 Juſtice W the King 


dom. 8 | * 


As the life of a man, or his pre may 2 de- 


' frayed by an actual breach of the peace, ſo the being 


of a court of juſtice ceaſes the moment that its au- 


thority 1 is baffled ; and, therefore, in both caſes, force 


mult be immediaely had recourſe to in order to ſup- 

preſs counter-force. The vitals of a court, an indi- 

vidual, and property, if in imminent danger of de- 
ſtruction, muſt be inſtantly ſecured manu forti. 


The vulgar ſenſe of the word contempt, has created, 


the confuſion, All contumacy of, or contumely upon 
the perſon, expreſſions and ſentiments of a judicial 
officer and magiſtrate, by word of mouth or writing, 


is in common parlance a contempt; but it is no actual 
vithſtanding or defeating of the proceeding of courts 


of juſtice, to which the name, in a legal ſenſe, is ap- 


pied and for which, alone 8 an een ſhould 80. 


ä * By - Di Middlewn's marks. it appears. ahins were theſe 
words, or the following blank, which the king's-bench muſt 
have applied to themſelves, and deemed a contempt 2 

. 4 Alii rerum academicarium cognitionem & judicium ad forum _ 

a- cant . quorum tonatus- ni 'repellere tandem ac prepulſare ualuerimus, 

kthale guoddam vulnus huic noflra academia infligatur neceſſi gf. 
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r pen of the public tribunals, or the men that fil! 
"i I wiſh. to have puniſhed. It is, if any thing 
be, the proper object of the information ex rio. In 
God's name, let the treatment of any judge, or of 


any judgment, with. cauſeleſs banter, ſatire, ſcorn, 
reproach, or ignominy. and the libelling or calling of 


either needleſsly in queſtion, be ſeourged with this 
bitter rod of criminal vengeance. But the fuppoſed 
offender ſhould not, nay cannot, be deprived of, or 
puniſhed. without, his trial by jury. The dete nſion 
ef a libeller in priſon, indefinitely, under the colour 
_ of contempt, without having paſſed ſentence, of im- 
priſonment, is, I conceive, illegal. His offenee, if 
proved to the ſatisfaction of the jury, upon indict- 
ment, information or action, deferves to be highly 


puniſbed. But, as it does not ſtop the procedure of 


_ the juſtice of the kingdom, it is not Ike an aſſault 


upon the court during a trial, the repulſion, eluſion 


or deſtruction of proceſs, a fraudulent uſe of, or the 
prevention of obedienee in others to it. And, there- 
fore, no reaſon, ex necefitate rei, can be given for a 
departure from the conſtitutional mode of purſuing 

fuch, more than other affronts, unleſs it may. be by 
appropriating: the information er officio to this ſpecial 
purpoſe, becauſe judges. conduct ought to be more 
irreproachable than that of other men. If the libel- 
ling of them be more pernicious, let the puniſhment 
of choſe convicted fall the heavier. But theſe, in my 
opinion, will be diſtinctions enow. Beſides, there is 


a weigbty objection againſt the exerciſe of this power; 


of attachment by the court, where national juſtice can 
90 on without it, which is, that the court libelled 
will be party, proſecutor, and Judge > . three, charac-, 
ters.that ſbould. not meet, Where it. can be, _aybided; 
The frailty of human nature will, bear me. out, in 
* __ tha: — — 77 

can not 
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eleſs, every undue a with 4 


ſince been coaltantly printed in the collection o 
trials, and, though ver) ſevere, are not deemed any 


a E 


cannot be inipirtial and indifferent, which is the firſt 


requiſite in the exerciſe of criminal jur ſdiction. 


1s it not, moreover, poſſible, that Juiges may ſo 
execute their offices, as to raiſe juſt apprehenſions of 
the lubzect, | 


their turning the law to the oppreſſion of 
eſpecially in crown- proſecutions ; ; and that their ways 


of compaſſing this may afford juſtifiable grounds for 


animadverſion, and for the controverting of the con- 
ſtitutionalneſs of their adjudications ! ? The remarks of 
Sir John Hawles upon ſeveral ſtate trials, prior to the 
revolution, were thought to be moſt material and 
juſt ; they were of great ſervice at that Faves have 
* ſtate 


abuſe of the preſs, but a true uſe of it. 


Where what F dd dbes not in fact interrope or 
diſturb the proceedings of a court,” I will deny the 
kgality of its power to attach me. No judge has 2 
right, by that terror, to ſhut” my mouth, or to pre- 
vent my pen from cenſuring what I think erronebus 
in his diſtribution of public juſtice. At the fame 
time no man reverences the preſent ſet of judges 


more than myſelf, ſincerely believing, that few pe- 


riods of time have produced men of more ſcience 
upon the bench, of more integrity or underſtandipg, 
inſomuch that i it would be difficult to make a change 
for the better, unleſs you could pick out another 
Vates from the bar. I honour their offices as the 


moſt. beneficial of all to a free ſtate, and therefore 5 
think they ſhould be, if they are not, rendered wor- 


thy the acceptance of the firſt men in the profeſſion, 


Nevertheleſs, I will never ſubſcribe-to the putting 
them above the inſpect. on of their country. Power 
and authority, without check, may induce men of 


honour to be more arbitrary than they ſhould be 43 


and 1 can eaſily . that very extraordinary men 
K's; 008 
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may be poſſeſſed -of prerogative and ariſtocratical no- 
tions, which may be extremely pernicious to ſuch a 
common-wealth as ours. If they can introduce and 
eſtabliſh far law their own ways of thinking, by ſa- 
lemn judgments from the bench, the moſt 1 25 
difla, may, when ſecure from the reviſion of the pub- 
lic, become, by time, reſpectable and venerable, and 
be hereafter alledged as precedents, and as the real 
eſtabliſned law of the realm. Let no man, there- 
fore, whilſt a parliament ſubſiſts, ſubmit to be At- 
tached, at the will of any court, for having merely 
been guilty of contemptuous writing, and have no 
alternative left, but that of anſwering their i interroga- 
tories, or being impriſoned as incorrigibly contumaci- 


ous for life. Unleſs ſuch perfon has withſtood their | 


. proceſs, and actually reſiſted their legal authority, let 
him not, without making complaint to the commons 
aſſembled, be attached at all, for a moment. Na 
conſtructive denial of their authority, dignity or up- 
rightneſs, will be a warrant for ſuch. attachment. 
Let them proceed by due courſe of law, and put the 
preſumed malefactor upon his trial, by information; 
for no man ſhould be above controul, or out of the 

: N of Pupiſhment, i in ſome way or other.. 


5 iS have been. the more large upon this head, be- 
cauſe it is ſaid; that attachment is a proceſs which 
iſſues at the diſcretion of the cout; and becauſe it 1s 
faid to have become much more frequent of late than 
in days of yore. It is commonly bruited that every 

perſon now is tyed up by rule of court to perform his 
engagement; and, when that is once done, he is, 
upon non performance, immediately attached for a 
contempt of court. The | party is not left to purſue 
him by action for the damages ſuſtained by ſuch 
; non-performance ; but, be the cauſe of ſuch. defaul: 
: what it will, accideiir, * n or 
5 | ——— moral 
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avordl impoſſibility, and the. injury ever ſo ſmall by 


the delay, the poor devil is to be inſtantly laid by 
the heels, and to ſuffer in his body, not merely in his 


pocket. It looks like a ſtep towards the enlargement 


of the criminal juriſdiction of the realm. Why muſt 
every failure in civil matters be puniſhed criminally, 


and the unfortunate or diſhoneſt breaker of his word | 


anſwer for it in vinculis ? It uſed to be a maxim that 
civil loſſes were to be repaired by civil remedies, I 


proteſt there is fomething that grates my heart When! 
ſee and hear of a contrary ſtrain of judicature in this 


mild government. It goes ſomehow againſt the grain 
of my nature, and wounds my very heart. ſtrings. 8 


Having ſaid thus much to evince what 1 take to be | 


the contempt for which an attachment is ſolely war- 
rantable, I ſhall now take the liberty of conſidering 
curſorily, the mode of proceeding under it, wherein 


are ſome e Wien 1 cannot Oy to my * 9 


11 icy be e Ps her chk) it is | faid, pag a2 


bare ſuggeſtion, their own knowledge, or upon affi- 
davit, without any appeal, indictment or information, 
2 may be executed on a Sunday. The party ſerved 


the writ muſt enter into a recognizance to appear | 


7 Gr ig Indeed, if the offence be done in court, 


and appear from confeſſion, view of the judges them- _ 


ſelves, or examination, the court may record the 


crime, and commit the offender directly for judgment. 
But there is uſually no more than a rule to ſhew cauſe, _ 


unleſs the contempt be of a flagrant nature, and 
poſitively ſworn to; in which caſe the party is ordered 


to attend in perſon, as as muſt every one againſt whom - 


an attachment is actually granted; and if he ſhall be 
apparently guilty, the court, in diſcretion, will either 
commit him immediately, in order to anſwer inter- 
e to be exhibited againſt him, concerning 
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- the contempt complained of, or will dak bim to enter 
into a recognizance to anſwer ſueh interrogatories. IF 
he fully anſwer; and can ſwear off the contempt, he 
is diſcharged, and the proſecutor may proceed againſt 
him” for perjury, if he ſee cauſe. Ignofance of the 
law will be no juſtification of any illegal act, but 
may be offered in mitigation. If he deny a part of 
the contempts, and confeſs others, he ſhall not be 

5 diſcharged as to thoſe denied, but the truth of them 
Mall be examined; and if his anſwer be evaſive, as 
to any material part. he ſhall be puniſhed in the ſame ; 
manner ds if en confeſſed 9 C 


The court, it is Laid, will noe Par bail 2 man 
taken up for a contempt, unleſs he give ſecurity to 
anſwer interrogatories *,' Formet!y, the parties own 
recognizance uſed to'be thought ſufficient, but of late 
F ars two ſureties have been inſiſted upon. The inter- 
fogatories muſt be tendeted to him wichin four days, 
or he may move to be diſcharged. But, by the prac- 
tice, they need not be filed, till fo long after ſureties 
given, unleſs the 2 A in ge os! no n. 
rity Ac all is requiſite. 91 ne e 12 


With teſpect to courts ike Atty; it is OE mit the 
chancery never ſuffer perſons to be examined on inter- 
rogatories to bring themfelves into contempt; but, 

where a contempt is expreſsly ſyorn againſt them, will 
give them leaye to be examined by way of purgation, | 

: on perſonal interrogatories, in order to clear them. 
ſelves t. Indeed, if the contemnor deny the con- 

t mpt, the proſecutor may cake out a commiſſion to 
examine witneſſes'ts prove it, and the contemnor ſhall 
be bermitied to name no more than one commiſſion- 
<7, hot to examine any witneſſes a at ge for bimkelf, | 
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but be confined to the croſs examination of the pro- 
ſecutors. On proper affidavits indeed, the court will 
indulge the contemnor with the liberty of examining 
witneſſes to particular points. However, my Lord 
Chancellor King declared, he thought the rule very 
hard, and as the proſecutor might examine one in 
contempt on interrogatories, he ought to be content 
with his oath. The Exchequer, in caſes of very great 
contempt, where a party is examined on interrogatories, 
and denies it, have given liberty to the TN jy ne to 
© cx witneſſes to fatty this denial ... D644 


The courts of equity, therefore are leſs "etc to 
a ſuppoſed criminal than the courts of law, where no 
teſtimony is received to falſify the examination of the 
party; and, in truth Lord King might well dam at 
luok E practice obtaining in aan les Lon 


The. recognizance, ſecurity, fine, and impriſon- 
mept i in contempt, are all at the diſcretion of the court, 
that is, ſecundum di ſcretionem Boni virt. And, to the 
queſtioa Vir bonus eſt quis? the anſwer ſays, qui  conſulta 
Patrum, qui leges, jurague ſervant.” But, by what we 
have ſeen, there is no preciſe rule in the eaſe, and the 
vhole is pretty indeterminate, not only the puniſhmentz 
but the evidence and the examination. Now, accord - 
ing to Lord Chief Juſtice Camden, © diſcretion is the 
law of tyrants, it is always unknown; it is different 
*in different men; it is caſual, and depends upon 
“ conſtitution, temper, and paſſion in the beſt; it is 
e oftentimes caprice; in the worſt, it is every vice, fol- 
<« ly, and affection, to which human nature is liable.“ 
For my own part, being one of the people, I adopt 
the notion of the old Romans, Who (aecording to 
Tully) ſaid, populariter loquendo lex eſt, the 8 0 
ſantit quod aut N aut W TT 
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This Engliſh inquifition is carried on much like 
the foreign. For, the defendant having entered into 
a recognizance, and given ſureties to anſwer interro- - 
gatories; ſo ſoon as they are prepared he is ſerved 
with a written notice of the time, place and perſon 
he is to attend, in order to be examined; but he is 
not ſuffered to take a copy, nor indulged with a fight 
of the intorrogatories previous to his examination, and 
no counſel or ſolicitor is admitted. However, the 
defendant, thus inops confilii & ore tenus, may, if ſharp 
and learned enough, demutr to ſuch interrogatories 
as are leading, improper or impertinent. For there 

is no way but to anſwer or demurr. 715 


When this ſcene is cloſed, don ina 3 wp, | 

* he is brought before the maſter, with the interro- 
gatories and depoſitions, and may have copies of both, 
and counſel and ſolicitor. The buſineſs of this Officer 
is to report the whole matter, the | refuſal or anſwer, 
with fuch other particulars as he ſhall think fit. And 
upon this report the court proceed to judgm ent. 


2 In North againſt Wiggins, an attachment was 
; Wa for at once againſt the defendant, for abuſing 


ſdtztse officer who; ſerved the proceſs upon him, and ſpeak. . 


ing contemptuous words of the court. But a doubt 
aroſe whether the rule thould be abſolute, or only to 
ſhew cauſe, where the words are ſworne to by one 
perſon only; the rule in chancery requiring two 
_ affidavits, to deprive the party of the benefit of ſhew-. 
ing cauſe, W hereupon a ſupplemental affidavit was 
filed, and the point not determined. However, Lord 
Chief Juſtice Hardwicke ſaid, he ſhould be un- 
. willing to eſtabliſh a practice, that would put it in 
« the pawer of one hardy man to hinder. another of an 
« opportunity of defending himſelf, before he yas 
4 reſtrained of his PT} mw | . 


r 


] 
The court of king's-bench, when Lord Chief Juſ- 
| rice Holt was at the head of it, ruled, that © there 
«© ought to be no interrogatory leading to a penalty. 
But in the K. againſt Barber, the defendant hav- 
&© ing preſented a petition to the common council of 


— , 


London, retlefting on an Alderman, and having 
<<. uſed. contemptuous words of the court of kings» 
«4 bench, an information went for the alderman, and 


ce an attachment iſſued for the court. By the interro-; 


te gatories the defendant was aſked whether he did 
not preſent ſuch petition and uſe ſuch and ſuch 
© words? Whereupon he moved to have ſo much 
&= thereof as related to the preſenting ſtruck out, be- 
* cauſe it was making him accuſe himſelf of that 
ec which would convict him of the libel. And the 
ce court ordered that part to be-ſt:uck out, and ſaid 
ec he was not obliged to anſwer it, but he might be 
«aſked whether, when the petition was preſented, 
© he did not ſay fo and ſo .“ From whence 1 
ſhould collect, that the court being no ways in- 


5 tereſted in the abuſe upon the alderman, would f 


not be ancillary to the furniſhing of evidence 
on the information; which would, however, be the 
caſe, if the defendant confeſſed, in his depoſition or 
examination, his having uttered written en wo 
none other could be preſented. = 1 Her Bbq 


They permitted, for that reaſon, this FF RETR 
t be ſuppreſſed, but took care to pronounce, that he 
might be directly aſked as to his ſpeaking of the con- 
temptuous words, which he was acculed of having 
vented againſt the court, at the time that ſuch peti- 
tion was preſented ; leaving the proof of whom it 
was preſented by to another examen. The court 
charged him with contempt of them by ſpeech only ; 
| therefore the proof of that was all they wanted for 
puniſhment, and accordingly declared their opinion, 
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that . be interrogated as to that point blank, ; 
which ſeems really to me to be an interrogatory lead- 
ing. to penalty, and Which ought not to be, by; the 
rule above laid down. But thus it is, and always will 
be, when the party intereſted, (Whether from pride, 
love of power, reſentment, or money,) is to judge in 
his own cauſe; there is no meaſure obſerved. And 
in truth, to what other end any interrogation, as to 
the crime charged, ſhould be fo: ced upon the de- 
fſendant in any criminal matter, I cannot conceive. 
Unleſs he be aſked: to things leading to the conviction 
of himſelf, that is, to a penalty 3 + ſee not of what | 
uſe ſuch examination would be to the -preſecutar or 
accuſer; It muſt be the moſt nugatory of all things. 
For which reaſon, to ſpeak the plain truth, e s 
tioning inſiſted upon by the court in contempt, is 
always to make a man accuſe himſelf, contrary to the 
unanimous voice of the laws” of England, from the 
beginning of time down to the preſent: it is not, it 
cannot be in favour of him, or by way of letting him 
purge and purify himſelf; for, if it were, it would 
only take place when requeſted by himſelf. Indeed 
by what all the books ſay, this interrogation: way in- 
troduced for the defendant's own purgation or purifi- 
cation, ſomewhat: upon the ſame principle with the 
old wager at law. The judges conſtantly declare it 
is meant as a favour to him, And that it was Origi- 
nated for this purpoſe, 1 have not the leaſt doubt. 
| But as managed at preſent, i it is a downright inquiſi- 
tion, and the moſt coſtly favour that can be prefied 
t pon a man, It is, in the lingo of the ſtreets, being 
deadly good ; and, in 125 language of, road in- 


iq famoully nonſenſical. N e 


Very little reflection will eſtabliſh, 1 Gia hs evewy 
"Wires conviction what is advanced. All the world 
know, that, By our us no man can DE. ts to. 
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accuſe himſelf; now, 11 a libeller, or contructive 
contemnor of the court can be attached, and forced 


to give ſurety for anſwering interrogatories, or be 


committed in default thereof to the bonds of a priſon 
for life; and theſe interrogatories not only may, but 
muſt tend to his conviction, if anſwered affirmatively 3 8 
L, think the neceſſary concluſion is, that a man in 
fact can be bound to accuſe keimen du * law 
it is forbidden, | 


18 it not then, with zept to the law of interto- 
gatories, the true expoſition, (which is ſaid, as be- 
fore- mentioned, to be the rule in chancery,) that it 
never ſuffers perſons to be examined againſt their 
will, to bring themſelves into contempt; but, where 
a contempt is expreſsly ſworn againſt them, and they 
deſire it, the court will give them leave to be perſon- 
ally interrogated to clear themſelves. In ſuch caſe, 
the queſtions cannot be too direct, leading and point- 
ed. He has waved the law in his favour, hoping 
and truſting he ſhall be a a gainer PE Volenti non 


fit iujuria. | yon 


I have no authority for n Lack will. For the 
conſtruction of my lords commiſfioners; but I am 
quite ſure it will be that of common ſenſe, the old 
friend of their friend my Lord Mansfield, who has 
neyer avowedly departed from it, but for the ſake of 
reverſing, Mr. Wilkes's outlawry, and then his lord- 
ſhip took the trouble, in a memorable introductory 
ſpeech, to declare, that he was free from fear; al- 

though the audience, it muſt be confeſſed, was very 
numerous and formidable in its appearance, the cauſe 
a little tickliſh, and the panegyric upon his own for- 
titude ſomewhat extra judicial and irrelevant” to the 
matter before the court, as well as abſolutely uncalled 
for by the merciful Judgment he was reſolved to con- 
clude with. It was, ia ruth, 2 mere oratorial ex- 
creſcence, 
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ereſtence, if I may. be permitted, (pace tanti viri;) fo 
to ſay. And now I moſt cordially beg pardon for 

ping ſo eccentric myſelf. Petimus . viciſim. 


I have heard ſome common- rote lawyers talk of 
this extortion of an anſwer to interrogatories, under 
pain of perpetual impriſonment, as analogous to the 
foreing of a criminal at the bar, to hold up his hand 
and plead, under pain of being preſſed to death. The 
preſſure, or penalty, I confeſs, is not much leſs 
afflicting; but I deny the ſimilitude, unleſs the party 
be forced to plead guilty, or upon his oath to declare 
he is not guilty ; neither of which particulars did I 
ever yet ſce, or hear any Example of in this country. 
On the contrary, all judges uſe, as it were, a gentle 
fort of force, to induce every priſoner, or defendant, 
to fay he is not guilty. No oath is required, and the 
Engliſh law abominates the idea of pleading under 
ſuch a poſfibl= torture to the conſcience, in any cri- 
minal proceeding. Theſe ſhort-fighted lawyers then 
ſay, the. impriſonment is not for the original con- 
tempt, but for the ſubſequent one; and that ſurely 
is an actual reſiſtance of the court; and the commit- 
me- t is not for life, but until compliance with the 
rule and order of the court. This is a moſt ingeni- 
| ous vindication, and would have ſome weight did it 
not proceed from petitio priucipii, the begging of the 
very queſtion in diſpute, which is, the right of the 
court to make ſuch rule or order. And therefore 


. until that right be made out, . not ſay Aa en 


more upon the ſubject. 


The court profeſſes the examination to >be infticuted 
as a fayour to the defendant; if it be fo, it is not 
of ſtrict right, and if the perſon to be indulged does 
not -defire it, but Proteſts againſt it, what pretence 
can there be for its taking place ? There is really 

much good ſenſe and W in che inſtitution . „ 
= 


WT (147 I oO. 
It is the abuſe of it which is alone to be complained 
of. For a party may, prima . facie, appear to have 
done ſomething deſignedly to prevent the execution 
of juſtice, and cannot bring proof to exculpate him- 

ſelf. He therefore ſues to the court, as for a favour, 
to be permitted to ſwear to his own innocence. The 
proof of his ſuppoſed guilt not being concluſive, the 
court think it not unreaſonable to admit of this ſelf- 
purgation, provided he will ſubmit to be examined 
by their own officer, ore ſenus, on ſuch interrogatories, 
as ſuch officer in conjunction with the proſecutor ſhall 
adviſe. All this is fair, equal and juſt ; and the party 
has no right to aſk beforehand for a ſight of their 
queſtions,” in order to contrive anfwers. But the 
practice that has of late years. obtained, (in conſe- 
quence of ſo merciful and wiſe an original ordon- 
nance, in caſes not ſelf-evident,) is carried to a degree 
of oppreffion that makes all mankind ſtartle at the 
poſſible conſequences, Inſtead of letting a defendant, 
who craves it as a mercy, be at liberty to exculpate 
himſelf on interrogatories ; every defendant is now 
compelled to a perſonal examination; and, if he 
obſtinately reſiſt, to a priſon, to laft during his rebel - 
lion. A true ſenſe of this has drawn the courts into 
the moſt ridiculous dilemmas at times. The very 
mobility are not fo blind as not to ſee what occaſioned 
the contemptible upſhot of the Proceedings 1 in your 


caſe, Mr. Almon, ſome years ago, and in that of 


Bingley very recently. And ſuch will ever be the 
diſgraceful retreats and repulſes of raſh and inconſt- 
derate ſalliers beyond the ramparts of the law, when- 
ever a true manly defence and reſiſtance are made, | 
upon the ſound bottom of the conſtitution, 8 


1 
3 * 


Where the law of the land protects every man . | 
«cup himſelf, what is it leſs than tyranny, under 


the . of ee, BEI it be e by what- 
ever 


ever uſage it may, to force any one to anſwer upon 
* Oath" to interrogatories, which he cannot perhaps do 


this contempt, which can be done by no other way 


1 know not what is. There is no ſolution to the 
original abſurdity of forcing a criminal to do what 


mouth; the ſetting about ir involves us only in a circle 


———— 
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without affording proof for, his own conviction? I 
call it force, becauſe if the culprit does not comply, 
he is impriſoned for his contempt of the court in not 
complying ; and ſo be muſt remain until he purge: 


than by anſwering. If this be not the being put to 
torture, or to the queſtion, as foreigners call the rack, 


tends to the condemnation of himſelf out of his own _ 


of abſurdities, of which Py ſucceſſive one 8 to 
be the greateſt. Ee 5 05 


The obvious, juſt: 1 is this, When 4 per- | t 


ſon is ſummoned, or laid hold of, he ſhould be — © 
formed of the particular contempt by which he has 5 
dran down the hand of the court, and aſked whe- 1 
ther he chooſes to be admitted to clear himſelf on tt 
- interrogatories, or what other defence he can or will . 
3 If the caſe be not ſuch in its own nature as | F 

n admit of no defence, and he declines being by 
ee the court may fix a day for hearing ſuch * 
defence, and commit him, or not, in the mean time, of 
2s. they: ſhall ſee fit, or as the want of ſureties may _ 
render expedient ;_ and when the day comes the court th. 
qught to.enter into the enquiry, and determine as the 1 
merits of the caſe ſhall require. If it be a favour, ſai 
the court may,. or may not accord that favour, to let put 
him have an opportunity of clearing his conduct by . of 

his own oath, in anſwer to ſuch queſtions as they the 
hall think fit to put to him. If the caſe be ſuch, 1 ſay 
NY that they think he is not entitled to that indulgenee ; bee 
or if he is afraid of the conſequences of ſuch exami- | you 


anlon. ey * of- oy own. {aha 255 Adee P prc 
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fore craves no Get indulgence, there is an end of 
that matter. When the contempt has paſſed in view 
of the court, there can be little hoped from ſuch. 
examination, and no great occaſion for it, unleſs there 
be a poſſibility of its not being wilful. An affidavit 
of his circumſtances may indeed mitigate his fine. ITI 
the charge be grounded. on affidavits, he will probably 
be permitted to defend himſelf by affidayits. But in 
whatever way the thing be put, the court ſhould 
come to judgment upon ir. If the party reject the 
offer and chance of ſelf- -exculpation by interrogatories, 
and has no evidence to produce in his behalf, his fate 
muſt be determined by the ſtrength and proof of the 
charge againſt him. Should he pray to be received to 


purify himſelf upon his own oath, no interrogatory ' 


ſhould be liable to his objection but one that tended 
to make him accuſe himſelf of ſome other crime; it 
cannot be too pointed, perſonal or particular, to any. 
part of his own conduct, for which he then ſtands ar- 
raigned, and which he has no other means of clearing 
than his own oath. But, if he be fearful of ſuch 
rigid examination, as, if really guilty, and a man of 
' conſcience, he may well be, and therefore declines it, 


nothing can be ſo ridiculous as the forcing him to it 


out of kindneſs, unleſs it be the pretended goodneſs, 
of prieſts, in putting . to the wheel, in the fire, or 


on the gibbet, pro ſalute anime, or in order to ſave. N 


them from damnatior and hell flame, Lou are a 
heretic, come and confeſs your ſins, that I may inflict 


ſuitable puniſhment upon you; if you do not, I will! 


put you to death for not confeſſing them; I act out 


of regard to your own ſoul.— This is the language of Ex 


the ſanctimonious inquiſitor. The legal queſtioner. 


lays, I have ſeized yoy becauſe you are A denver or... © 


breaker of the law; ſubmit to avow, upon oath, 
your crime, chat I may have indiſputable ground” for, 
proceeding to ſome penal ſentence againſt you; E 
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you do not, I will confine you to a priſon 1 reſt of. 
your days for refuſing ; it is from a principle of mercy. 
that I proceed throughout. The ground for the re- 
ſpective proceedings is the ſame, although the eccleſi.. 
aftical penance, and the legal Owe 2 0 be diffe- 
rently faſhioned. | at 


In Lilbourn's caſe, the attorney general, if re- 
member right, ſeeing the defendant refuſed to be in- 
terrogated upon oath, prayed the court then to pro- 
ceed to judgment without. And this was a proper 
ſtep. There need be no ſupenſion of Juſtice in 
ſuch event. 1 forget now what hapened in your 
_ caſe, Mr. Almon. There was ſome blunder, I be- 
lieve, in the title of the affidavit; and the court not 
caring for any further proceeding in ſo clamorous a 
buſineſs, took advantage of that circumſtance to let 
it drop. In the K. againſt Bingley, the defendant 
was obſtinate, and would not be examined; the con- 
ſequence of which was, his being committed to pri- 
ſon for his contempt in refuſing, and there he lay for 
two years, till the crown thought the matter might 
by and by occaſion ſome ſerious complaint, and there- 
fore he was let out, in the ſame contumacious ſtate he 
he had been put in, with all his ſins about him, 
vunanointed and unanealed. It my memory does not 
fail me there was ſome coquetry between the court and 
the attorney general, upon this very article, about wbo 
ſhould undergo the ridicule of letting him eſcape. 
Mr. Attorney tried to put it off upon the court, by 


telling them, upon his being brought up, he had 4 
nothing to pray againſt him. The ſagacious and noble WM t. 
Lord who preſided, ſmelling a rat, or knowing there 0 
was one, was not to be ſo taken in, and therefore tl 
; aſked, what it was Mr, Attorney had to aſk of the 0 
couft; to which” Mr. Attorney ſaid again, he had - 
n * ä "Re the errant Bingley. as 
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from the inertneſs of this anſwer, the chief at laſt let 


the conſequence of which was, that the defendant 


fineſs ; and yet perhaps it was, all things conſidered, 


The only gainer was a ſhabby pamphlet-ſeller or ſta- 
of patriotiſm, by being in priſon under the pretence 


tranſlated from the King's-Beach priſon to Newgate, 


preſs moved freely, and found a large vent For his 


although I have ranged the laſt three caſes, toge- 
ther, yer I mean not to have them confounded, as 


of an adtual contempt of an order of a legal court, 
and therefore had a bottom, which the other had not, 
as being in 112 of that court's orders, which 


6 = Þ | 
was there, and that he ſhould move nothing further : 
about him. After a little pauſe, and a recovery 


him know, that if he moved nothing, nothing could 
be done, and every thing would remain as it was, 


would ſt Il be in cuſtody; the court never acted from 
itſelf, but upon motion from without. Mr- Attor- 
ney, finding it was in vain to be waſting more time- 
about who ſhould do what was agreed to be done, 
in a very manly manner took the thing upon himſelf, 
and ſaid, then I move that he may be diſcarhged. 
And thus ended in this pitiful manner, this paltry bu- 


the beſt way in which it could be put an end to, diſ- 
graceful as the mode muſt te, to the real as well as 
apparent proſecutor of it, and let down as government 
could not but be by ſuch a deſertion of its object». 


tioner, who fattened and throve upon the reputation 
of it, and who wiſhed for little more than to be 
that is, from the borough to the city, or from the 
rear of che army to the head quarters; and was pretty 


indifferent about his perſonal liberty, provided his 


prod uctions. 


However, I cannot here help. obſerying, that 


of the ſame nature. That of Lilbourn went upon 
the charge (whether true or falſe matters not at preſent) 
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had been in fact infringed by the defendant. Bur 


the two latter were for libels, which, by a eriminak 
conſtruction only, were deemed to be written in ridi- 
eule of, and therefore in contempt of ſome legal 


adjudications, or of one of the judges of the king's- 
bench; as what is ſaid in diminution of one judge 
has (I am told) been conſtrued to be in degradation 


of the whole court, that is, of all four judges, by 


virtue of an arithmetic peculiar to Weſtminſter- hall. 
Now, libels, or defamatory expreffions out of court, 


upon what hath paſfed in court, are no let or hin- 


drance to the proceſs of the court, or to national 
juſtice; they do not break a ſpring, clog the wheels, 


oY or ftop the vibrations of the juridical machine, either 


in or out of court, and therefore do not neceſſarily 
require inſtantaneous remedy, Nothing bur abſolute 
neceflity can warrant commitment before trial by a 
jury, the right of every man by magna charta. Ac- 
tual breach of the peace, and actual contempt of 
law: proceedings, vindicate, upon that principle, ſuch 
reſtraint. No other offences do, and leaſt of all 
thoſe committed by writers. The perſons abuſed by. 
them are likewiſe, of all mankind, the laſt who ſhould 

judge them. The reaſon alledged for attaching them, 
and for not calling 3 in their country to try them, is 
the very reaſon for it, namely, its being a public: of. 


| fence; for who can be fo concerned to have it puniſh- 
ed as the community? But if, after all, this power of 
attachment can be vindicated in conſtructive treſpaſſes 


and contempts, contrary to the fundamentals of the 


\N conſtitution, and to magna charta, without neceſſity, 


and without conſtant and uniform uſage, it is utterly 


 Inconceivable how a freeman, accuſed of a mifde- 


meanor, ſhould be forced, undes the pain of | perpe- 


. tual impriſonment, to anſwer upon oath to interroga- 
tories, tending to make him accuſe- himſelf. That 
| * do ſo is evident ; > for unleſs the — them 
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one way would convit him, the anſwering them the 


other way could not clear him; the affirmative muſt 


do one in the ſame proportion that the negative does 


the other. And, as the Iriſhman would ſay, is it not 


ſtill more inconceivable how this ſhould be done out 


of favour to him; how the enforcers of this interro- 


gation, under ſuch a dreadful penalty, in oppoſition to 
the moſt fervent deprecation, can call it .. HNONEEIREs 
and an act of merey ! | . 


The humanity, the ſends, id the law of wh pro- 
ceeding, are equally ſound. And if ſuch reafoni 
be the effect of one ſcience, or of the ſeven, an ounce 
of mother wit is preferable to them all. Indeed ever 
fince the promotion of a learned chief, who is for 
reſorting to common ſenſe, and the principles of 


things, I have been leſs inclined to put up with legal 
nonſenſe than ever. Forms muſt be matters of poſi- 


tive inſtitution, but judicial determinations require 
rational grounds. I follow my great. leader, there- 
fore, in the latter, and try his own ſteps by that 
teſt, not inſtantly ſcouting a caſe, becauſe it is old, 


but diligently ſearching after the principles upon 
which it is built, from a fearfulneſs of paſſing over 


ſome excellent foundation, and an unwillingneſs to 
unhinge the whole law of my country, by precipita- 
tion, and too ſtrong a prepoſſeſſion in favour of my 
own underſtanding, finding there was ſome ſenſe, as 
well as ſome honeſty, in the world before I was born ; 
and githering from experience, that nothing is ſo ma- 
terial to the ſub} ject, as to have the law for his perſon 
and his property known and ſettled. | I am, therefore, 


for originating no new principles, but for judging 


preſent caſes by the principles, and not by the caſual 
terms and expreſſions, of the paſt. In matters of 
practice, or forms of proceeding, I am for adhering 
moſt ſcrupulouſly to the rules of my predeceſſors, 
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Jeſt by Jennie from them 1 ſhould at my own de- 
parture leave no rule at all. I would not, for inſtance, 
in another fituation, where a great peerage was the 
object, in a dark and diſputable caſe of legitimacy, 

_ Inftitute new modes of examination for the 'eſtabliſh- 
. ment of evidence, by way of acceleration, at leaſt 
without the freeſt, fulleſt and moſt truly adverfarious 
_ roſs queſtioning. of the witneſſes, more eſpecially if 
they came from a diſtant country. It hath, in truth, 
often occurred to me, that feſtina lent? would be no 
bad precept to ſome judges, who take part. imme- 
diately, and are for deciding, by intuition, things 
| : which Ade be ſeen to tke bottom of, at once, even 
by the eyes of a Lynx. Thus it comes about that if 

J were a privy counſellor, I ſhould not think of ſend- 
ing a caſe from that board to the king's-bench, (el | 
| pecially were I the chief juſtice of it,) for their opi - 
nion, unleſs I found ſome precedent for ſo doing ; as 
1 ſhould rather deem 1t pragmatical to introduce ſo 
important an innovation into the ſtate upon my own 
ſingle authority; ; and yet whether, in ſome caſes, it 
might not be done with good effects, 1 have my 
doubts; although were 1 to venture upon ſuch bold 
regulations, I would much rather be for transfer; ing 
the whole judicature on appeals from the colonies to 

| the Houſe of .Lords, like thoſe from Ireland ; in or- 
der to let all Britiſh ſubjects ſee that the majeſty of 
this government, in its dernier reſort, reſted in parlia- 
ment. But whigs and tories, whether 'in or out of 
ermine, ill, upon theſe points, differ upon principle; 
and being but a ſmall man myſelf, it becomes me not 
to preach as it Were, ex cathedra, eſpecially to or of 
any mighty perlonage at the head of affairs, who may 
be iaveſted with the paramount judicature of the 
© "whole realm, and the diſpenſation of all the lau, 
both ordinary and extraordinary, criminal, civil, and 


| 4 polit. cal throughout the vaſt Dus world. Mind, 
| „ | „ 
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1. ſay not a ſyllable 1 the King's. Beneb, the Chan- 
cery, the Privy Council, or the Houſe of Lords. 


Nevertheleſs do not ſtare at my jumbling ſo many ju- 
riſdictions together. Things are ſometimes ſtrangely 


connected. Did you never hear qui facit per alterum 


facit per ſe? It is nothing to me whether enormous 
vanity, high church principles, ambition, or private 
intereſt, ſway men moſt; and yet I do not like to 


have any man, conceit himſelf wiſer than the whole 
world beſides; for, being a treaſurer of ſcraps of 


Latin, like other old fellows of the laſt age, the an- 
tient adage occurs to me, nemo omnibus horis ſapit. 
Nay, I believe your dealers in ſophiſtry very often 
impoſe upon themſelves, as well as upon the world, 
The frequent uſe of it perverts ſome how the natural 


judgment. But the worſt of it is, that the run of 
mankind cannot fee through it; ſo that I am per- 


ſuaded more miſchief might be done to liberty, by 


putting 2 man with a clever talent of this ſcrt at the 


head of the law, than ſuch a boiſterous fellow as 


Jeffreys. A violent magiſtrate is not ſo dangerous 
as a ſpecious ſophiſticator ; the latter'with the heart of 


a deer, and muſt civil'ty, will compaſs more perver- 
ſion of the legal rights of the ſubjects, than the other 


with the heart of a lion, and the manners of a bear. 


Open violence ſets every body upon” their guard, and 
is obvious ; the other ſupplants your underſtanding, 
and ſeduces your judgment, by talking always of ge- 


ne:al principles, and apparently aſcending to, or de- 
ſcending from them, by ſome artificial thread, fo cu- 


riouſly wrought, and ſo thoroughly diſguiſed, as to 
require almoſt the touch of Ithuriel's ſpear to be diſ- 
covered. I am, therefore, for Lord Mansfield's oracle 
of reſort, (when preſſed by the aſtuteneſs of cunning 


pleaders, and their black letter caſes,) plain common 


ſenſe. Upon this even ground it is, Mr, Almon, that | 
1 addreſs you, and declare I cannot underſtand, how 


L4 OE, "Oy 


4.5 


$a . 5 
a jury finding maſter Woodfall guilty of printing and 
publiſhing the paper only, and afterwards, by affida- 
vits, denying upon oath, their belief of the criminal 
conſtruction; and all this being diſcloſed to, and taken 


notice of by the king's- bench, can by that court be 
deemed to have found the ſaid Woodfall guilty gene- 
rally of the charge made upon him. To arrive at 


ſuch a conclufion, I think their progreſſion muſt be 
ike that of the price of darkneſs : | 


| —in many” an aery wheel. 


I can as ſoon be perſuaded that the e 
members of parliament of privilege, in matter of 


libel, by a reſolution of both houſes, that is, of pri- 


vilege againſt crowi-proſecutions for writing animad- 


verſions upon adminiſtration, and leaving it in every 


petty miſdemeanor and treſpaſs againſt the ſubje&, 


was a ſhield for the liberty and freedom of the com- 


mon-wealth, or agreeable to the meaning of former 
reſolutions, or the law of the land. This, however, 
is matter of opinion, and I may be miſtaken in the 
whole of i it, as recluſe individuals frequently are. But 


were it put to me for my option, and were I a mem- 


ber of parliament, JI would much rather have con- 


curred in a reſolution eſtabliſhing the clearly illegal 


general warrants, And yet I have no predilection for 


tate libellers, and abominate thoſe of them who do 
Hot confine themſelves to miniſters, and their actions 
as ſuch, but rake into all the paſſages of their private 
life, and ftir queſtions tending to the diſſolution of 
the Britiſh ſtate, both in its conſtitution and its em- 
pire. Let my own particular injuries be ever ſo great, 
TT am not, from a ſpirit of blind reſentment and re- 


venge, for pulli ing down, Sampſon- like, the pillars of 


the whole fabric, and thereby cruſhing myſelf together 
with the commuity, for the ſakę of deſtroying my 
enemies. The 9 robber on the — 25 in 


l 


im} > 


my own opinion, a leſs noxious and culpable ſubje&. 


1 wiſh, and explicitly declare it, to go on as we have 


done, without -any novelties or refinements in the ad- 
miniſtration of Juſtice, without one branch of the 
legiſlature breaking in upon the other, or any part of 


the Britiſh. ſubjects withdrawing from the dominion 


of the king and his parliament, the only poſſible ſo- 
vereign over the whole. If any private reflections have 
_ eſcaped from me, I ſhall lament the lapſe, for I bear 
no perſonal enmity to any man breathing, and wiſh 
only to advert to their public conduct, meaning to 
die in the ſame mediocrity and obſcurity I have lived, 


and whilſt I ſtay here to judge of mens actions by 
my own underſtanding, and not by the political gloſſes 
of party, of admirers or ſatiriſts. The deficiency of 


deep profeſſional learning and practice, muſt excuſe 
my want of. neatneſs in legal expreſſion, and the 
ſeeming elaborate verboſeneſs of my ſtyle may crave 
ſome pardon, as it is partly occafioned by the deſire 


of being fully underſtood, and partly by diſuſe of 


writing, a natural ſcantineſs of expreſſion, and à very 


confined ſphere of converſation. And I need not 


add, that if I did not regard ſome perſons as ſuperior 
beings, and capable therefore of doiug much good or 
hurt, I ſhould not have ſo much attended to their 


i proceedings, ſo that my making them the topic of ob- 


ſervation is panegyric, as far as my poor words can 
ſcatter either praiſe or blame, Had I been inclined 
to have taken more pains, I ſhould have been much 
ſhorter. | The loſs on this account will, I fear, Mr. 
Almon, be your's; for, if a great book be a great 


evil, a huge pamphlet is a moſt enormous one. But I 
grow old, lazy and _ And ſo once more, good 


night. 
God preſerve the ae 
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A eben POSTSCRIPT. 10 A LATE PawiPnLET, Ex- 
TITLED, A LETTER TO MR. ALMON, IN MATTER 
OF on. 


* | And thus was  fuliles the Law at tis Paorunts,” 


5 5 wo Nov. 25, 1770. 
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F NC E a e publication, there has been 
printed in the Gazetteer, of Friday laſt, the 
unanimous judgment of the Court of King's-Bench, 
in the King againſt Woodfall, which occaſions my 
1 oe TLESE, won e Rees 
| | 5 55 25 


* 'The unanimous . f the Court if King' Bench, in 
te caſe of the King againſt Moodfall, as delivered by Lord 
-S e 8 N wy = e 3 Ee 178 the Rr 
ter » 


This matter comes on ee the © court upon two rules, 
which have been obtained; the one by the defendant's coun- 
ſel, to ſtay the entering up the interlocutory judgment in this 
cauſe ; the other by the Attorney-General, to enter up the 

judgment according to the legal import of the verdict. In 
cdonſidering theſe rules, we are naturally led to begin with the 
laſt, becaute the laſt may decide the former; and in doing 
this, it will be previouſly neceſſary to ſtate a report of the 
trial. The defendant was tried for the printing and pub- 
Iiſhing, in a paper called the Public Advertiſer, a libel figned 
Junius; and in the information the tenor of the libel was ſet 
forth, with innuendoes, to complete the blanks, and with 
the uſual epithets. (1.) The firſt witneſs, Crowder, proved 
the buying of the paper, which was produced, and twelve 
o hers, at the defendant's printing-houſe, of his ſervant. (2.) 
Harris proved payments at the ſtamp-office, by the defendant, 

for the Public Advertiſer, and that the duty for the ſtamp 

upon this paper was paid by the defendant's ſervant. (3.) 

Lee, Sir John Fielding's clerk, proved ſeveral payments to 

the defendant for advertiſements in the Public Advertiſer, and 

e bis receipt.” The proof upon the trial was * 
| an 
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As I take it, the queſtion before the public, is not 
whether the court can or cannot arreſt judgment, in 
caſe the V find a defendant 1 where, in the 
opinion 


and not weed by the defendant's council, who called 

no witneſſes. They reſted their defence in objecting to ſome 
of the innuendos, but principally applied to the jury to con- 
vince them, that the paper was innocent, and that ſome of 
the epithets in the information, did not apply to the inten- 
tion of the defendant. No fact, in cafe the paper be inno- 
cent, can make the publication a ſubject of guilt; and if the 
jury find it fo, the defendant may have advantage of its in- 

nocence by arreſt of judgment in this court; but that is not 
any queſtion here. Nor is this a caſe, like ſome of thoſe, 
where a publication of a paper may be juſtified, from parti- 
cular circumſtances. I directed the jury, that if they believed 
the innuendos, as to perſons and things, to have been pro- 
perly filled up in the information, and to be the true mean- 
ing of the paper, and if they gave credit to the witneſſes, 
they muſt find the defendant guilty; for. if they believed 
them, there is no doubt but there was ſufficient evidence of 
the defendant's printing and publiſhing. If the jury were 
obliged to determine, whether the paper was in law a libel, 
or no, or to judge whether it was criminal, or to what de- 
gree, or if they were to require proofs of a criminal intention, 
then this direction was wrong. I told them, as I have al- 

ways done before, that whether a libel or not, was 4 mere 
queſtion of law, ariſing out of the record; and that all the 
epithets inſerted in the information, were alſo formal infe- 
rences of law. A general verdict of the j jury, finds only what 
the law implies from the fact. There is no neceſſary: proof 
of malice to be made; for that is ſcarce poſſible to 55 pro- 
duced. The law implies, from the fact of publication, a cri- 
minal intent. The Jury ſtayed out a long while—many hours 
Q and at laſt delivered in their verdi& at my houſe, (the ob- 
jection to its being out of the city being cured by conſent.) . 
To the uſual queſtion of the officer, the foreman anſwered 

in theſe words, guilty of printing and publiſhing only.“ 


The officer has entered up the words literally, without ſo 
much as adding the uſual words of reference to connect the 


ſenſe. 


Cod Ton 
opinion of ſuch court, the publication is innocent; 
nor whether the jury are obliged, but whether they 
are e and by the conſtitution, empowered to 


Judge 


ſenſe, An affidavit of one of the jury has been attempted to 
be laid before the court by the defendant's council; but we 
are all of opinion that it cannot be received. Such affidayit 
can only be admitted. in motion for a new trial, where there 
is a doubt upon the words in which the verdi& was delivered, 
or upon the judge's notes of the evidence; but an affidavit 
of a juryman cannot be admitted to explain or aſſert, what he 
thought, or intended, at the time of giving in the verdict. 
The mgtion of the Attorney- General divides itſelf into two 
parts; (1.) the firft, to fill up the finding of the jury, with 
- the uſual words of reference, ſo as to connect the verdi&. 
with the information. The omiſſion of theſe words, we are 
of opinion, is a technical miſtake of the clerk, and may be 
nom ſupplied. ( 2.) The ſecond head of argument, is to 
omit the word only in the entry of the verdict. This we are 
all of opinion cannot be dune; the word only muſt ſtand in 
the yerdi&, No reaſon can be urged for omitting the word 
only, but what goes to prove that it adds nothing to the 
ſenſe of the verdict. If this word was omitted, the verdict 
would then be, guilty of printing and publiſhing, which is a 
ral verdi& of guilty 3 for there is no other charge in the 
information, but printing and publiſhing, and that alone the 
Jury had to enquire. In the caſe of the King and Williams, 
for the North Briton, the jury found the defendant guilty of 
printing and publiſhing. The officer entered up tlie verdict 
guilty generally: the defendant received the ſentence of this 
court, and no objection was taken by his council. Where 
there are more charges in an information than one, the 
- Knding the defendant guilty of printing and publiſhing only, 
would be an acquittal of the other charges; but here the jury 
had nothing elſe to find. They found him guilty of print- 
ing and publiſhing only, which was all of which they were to. 
find him guilty, being the only crime with which he was 
charged. We are all of opinion, that my direction io the 
jury is right, and according to law; the poſitions contained 


ini never wore Gounned; it derer has been, nor is it now 
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judge concerning the malice or innocence of ſuch 


publication. It is not neceſſary here to enquire, or 


to diſtinguiſh, whether this be a point of law or a 


matter of fact, but whether it be ſubmitred to the 
judgment of the "PFs be it one or the other, or a 
mixture of both. However, I have already expli- 
c'tly declared my opinion, that it is merely a matter 

of fact, and am ſo convinced of my being right, that 
I ſhould not be afraid to meet the twelve judges upon 
it. If it be not within the province of the jury to 


complained of, in this court. There clearly can be no 


judgment of acquittal, becauſe the fact found by the jury, 


is the only queſtion they had to try. The ſingle doubt that 


remains, is as to the meaning of the word only. It would 


be improper now to make a queſtion of the law, as I lay it 


down. In all the reports which I have made upon trials for 
libels, where my direction has been uniformly the ſame, the 


bar may remember the dead, and the living who are now ab- 


ſent, all-to have concurred in agreeing, that it was law thus 


to direct the jury in matter of libel. Taking then the law 
to be thus, the only queſtion is, whether any meaning, 1 
will affect the verdict, can be put upon the word only, as 

ſtands upon this record. If the jury meant to ſay, they A 
not find the paper a libel, or -the intent of the defendant to 
be criminal in publiſhing it, or that they did not find the 
truth and application of the epithets in the information, all 
this would have vitiated the verdict; for it would have been 
entering into matters not before them. But if they meant 


do ſay, that they did not find the meaning put upon the in- 


nuendos, we ſhould enter up judgment of acquittal ; but this 


would be contradictory to the former part of their verdict. 


It is impoſſible to ſay with certaimy, what they meant. Poſs 
ſibly they meant differently, and ſome of them might intend 


not to find the whole ſenſe put upon the innuendos. This 


would be the moſt favourable: ſuppoſition for the defendant, 
to which the judges will always lean. But if a doubt ariſes 
on the import of the verdict, the court ſhould grant a venire 


facias de novo, which is in their power to do, when'a verdict 


of A ns has not been found for the defendant. 
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june of the malice, why do all SE EO permit the 
council for the crown, to offer reaſons to jurors, to 


| Induce them to believe the publication a libel : and, 


on the- other hand, ſuffer the defendant's council to 
argue for its innocency ? Can this have been immemo- 
_ rally, and ſtill continue to be the conſtant practice, 
and yet the jury have nothing to do with it. To my 
_ aſtoniſhment, I find it afferted, in this very ſpecial - 
and long conſidered judgment in the King againft 
Woodfall, that Lord Mansfie}d's direction and poſi- 
tions to the contrary, have been agreed, both by the 
living and the dead, to be law, and that they were 
never doubted ; and yet, it has been formerly allow- 
cd, that the j jury might, at their peril, take this upon 
them. The celebrated and vnanſwerable treatiſe of 
Solicitor General Hawles, muſt too, go for nothing, 
becauſe it is written expreſsly againſt ſuch direction 
and poſitions, and is in every body's hands. Not 
many years ago, Pratt, Attorney-General, in moving 
before this Britiſh Chief Juſtice, for leave to file an 
information againſt Dr. Shebbeare for a libel, pub- 
licly ſaid, and was not contradicted; ©* it, is merely 
to put the matter in a way of trial, for I admit, 
“0 and his lordſhip well knows, that the jury are 
* judges of the law as well as the fact, and have an 
4 undoubted right to conſider, whether, upon the 
& whole, the pamphlet in queſtion be or be not pub- 
60 liſhed with a wicked, ſeditious intent, and be or 
tc not a falſe, malicious, and ſcandalous libel.” And, 
as I have been informed, upon the trial of the Doc- ; 
tor, Mr. Attorney applied himſelf wholly to the 
jury; told them, they were to judge whether the de- 
fendant was guilty of a crime or not by his publica-. 
tion, and never addreſſed himſelf at all to the judge; 
and that his Lordſhip never directed them to 8 | 
the publication, nor let them know, that their doing 
ſo, would vitiate their verdict, nor r that the intent and 
„ | — crimi- 
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ä criminality of the writing were not before them. The 
country were ſatisfied with the conduct of council 
and judge, thought the Doctor. to be a libeller, and: 
found him guilty. Every body is acquainted with 
Lilburn's caſe, and that of Penn and Mead. At the 
trial of the ſeven biſhops, for compoſing and publiſn- 
ing a falſe, pernicious, and ſeditious libel, in con- 

tempt of the King, &cc. all the judges, and the- 
council of both ſides, entered into arguments, either 
to convince the jury, that the biſhops petition was a 
libel, or that it was not. Sir Robert Sawyer, (who 
had been Attorney. General 9 contended, that both _ 
<« the falſity of it, and that it was malicious and ſedi- 

« tious, were all matters of fact to he proved,” and 
made this the firſt head of his ſpeech. to the jury. 
Mr. Finch, in following him, ſaid, If you, gentle- 
* men, ſhould think, that there is evidence to prove 
«© the delivery by the biſhops, of the paper ſet forth 
e in the information, yet, unleſs their preſenting it to 
the king in privatc, may be. ſaid to be a milicious 
« and ſeditious libel, with an intent to ſtir up the 
cs people to ſedition, and to diminiſh the king's pre- 
4 rogative and authority: unleſs all this can be found, 

ec there is no man living « can find the biſhops guilty. 
«© upon this informa ion. Mr. Somers trod the ſame 
track, and urged, that the paper could not poſſi- 
« bly ſtir up ſedition 1 in the minds of the people, be- 
“ cauſe it was preſented to the king alone; falſe it 
ee could not be, becauſe the matter of it was true: 
« there could be nothing of malice, for the occaſion 
« was not ſought ; the thing was preſſed upon them; 
« and a Ubel it could not be, becauſe the intent was 
& innocent.“ The Attorney-General Powys thereon 
ſaid, “he ſhould not now meddle with what the de- 
© fendants council had offered, becauſe it was not 
« pertinent,” But the Chief. Juſtice Wright, (no 
friend to * interpoſed, . . Mr. Attorney, 
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| \ 46 ſhips ought not to anſwer for it.” The chief Juſtice, 
prefaced his own ſumming vp with ſaying, « jr is not 
& to be expected I ſhould repeat all the | ſpeeches or 
che particular facts, but I will put the jury in mind 
& of the moſt material things, and then recapitulated | 
a E of the king's declarations, and the biſhops 5 
1 n, and of their delivery and publication of it. 
After whictr his lordfhip ſtated the arguments of the 
. defendants council againſt. a. diſpenſing power in the 
crown, and faid, “che truth of it is, the diſpenſing 
4. Woo is out of _ caſe, The . =p wa | 
= ore 
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« PN tell you what they offer, which it wilt lie 12 
«© you to give an anſwer to: They would have. You | 
« ſhew how this has diſturbed the. > government _ 
« diminiſhed the king's authority.“ Mr. Juſtice 
Powell ſaid, * the contrivance and publication are 
both matters of fact, and upon iſſue joined the 
jurors are judges of the fact as it is laid in the in- 


* formation.” The Solicitor- General Williams, with- 


out combating what fell from the bench, ſupported | 
the Attorney thus: Under favour, I take it we have 

\ «© made a good caſe for the king; we have proved 

what the biſhops have done; and whether this be 
4 warrantable . or not is the queſtion, gentlemen, 


that you are to try.” Serjeant Baldock of the ſame 


* fide argued in the fame ſtrain. The-king's decla- 
s ration is ſaid in the petition to be illegal, which is 
a charge upon the king in commanding the biſhops ; 


"oy to publiſh it. Their lordſhips fay they cannot in 
+" honour, conſcience, or prudence publiſh. it, which 


© is reflection upon the prudence, Juſtice, and bo- | 
nour of the king :, and this petition appearing to 
have been delivered to the king by the biſhops, 


= perſons to whom we owe a deference as our ſpiritual 


& maſters, and therefore ir having an univerſal in- 
6 fluence upon all the people, 1 Mall leave it here 


to your lordſhip and the j jury, whether their lord- 


2 5 5 3 : s 
fore me is; and ſo it is before you, gentlemen, it 
being a queſtion of fact, whether here be a certain 
cc proof of a publication? And then the next queſ- 


« tion is a queſtion of Jaw indeed, whether, if there 
be a publication proved, it be a libel ? Gentlemen, 
% upon this point of the publication I have ſummed 


« up all the evidence to you, and if you believe then 


« the petition which theſe lords preſented to the 
« king. was this petition, truly I think that is a publi- 
cation ſufficient; and if you do believe this to be 

« the. petition then we muſt come to enquire whether 


© this be a libel. Now, gentlemen, any thing that 
* ſhall diſturb the government, or make miſchief and 


«* a ſtir among the people is certainly within the caſe 


Ae libellis fumgſis ; and J muſt in ſhort give you 


_ © my opinion, I do take it to be a libel. Now this 


„ being a point of law, if my brothers have any 
_ © thing to ſay to ir, I ſuppoſe they will deliver their 


* 
” 
"IS - 4 £ 


* Mr. Barrington, no great favourer of democratic power, 


takes notice that, 4 we do not find much in the year- books, 
4 other reporters with regard to this offence, till the great 


ce caſe entitled, * Kal etoxmde libellis famoſis,” (which is the 


« foundation of what has fince been conſidered as law with 


4 reſpe& to libels;) this was determined in the third year of 


<< James the firſt. Every one of the rules there laid down, is 
„ borrowed from the civil law, ſome of which ſeem either to 


<< be extra- judicial, or not to be maintained, and one of 


60 which, (that it does not ſignify whether the libel be true or 
* not,) Loid Coke himſelf contradifted upon another occa- 
„ fion, His Lordſhip plumed himſelf upon having intto- 
ce duced the rule that a libel on the dead is puniſhable, and 


« yet it is quaintly ſaid that * if the dead perſon libelled is a 


„ magiſtrate, it is a reflection on government which neyer 
dies.“ Libels cannot be too much diſcouraged. Nor is 
„ ſuch reftraint wanting by the common law, if the prin- 


« ciples laid down in this  Star-chamber deciſion are not re- 
«© ſorted to. e on antient e Pe is. 8 3. 
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opinions.” Mr. Juſtice Holloway, The uebi 
is whether this petition be a libel or no. Gentle- 


men, the end and intent of every action is to be 
conſidered, and likewiſe in this caſe we are to 
conſider the nature of the offence that theſe noble 
perſons are charged with: it is for delivering a 


petition, which, according as they have made their 
defence, was with all humility and decency that 
eould be: ſo that if there was no ill intent, and 
they were not men of evil lives or the like, to de- 
liver a petition cannot be a fault, it being the right 


of the ſubject to petition. If you are ſatisfied 
there was an ill intention of ſedition, or the like, 
you ought to find them guilty; but if there be 
noching in the caſe of that kind, I think it is no 


libel. It is left to you, gentlemen; but that is my 
opinion.” Mr. Juſtice Powell. Truly I cannot 
ſee for my part any thing of ſedition, or any other 


crime, fixed upon theſe reyerend fathers. * | 
gentlemen, to make it a libel, it muſt be falſe * 


it muſt be malicious, and it muſt tend to ſedition. 
As to the falſhood, I ſee nothing that is offered by 


the king's council, nor any thing as to the malice, 
Now, gentlemen, the matter of it is before you ; 


you are to conſider of it, and it is worth your con- 


ſicderation, &c. If this be once allowed, all the 
legiſlature will be in the king, which is a thing 
| worth conſidering, and 1 leave von iſſue to God - 


* That court n the great Lord Bacoin, caſts a 


66 


Of 


66 


60 


a 1 885 or 9 Bacon's Letters. 


| reproach on his enemy Lord Chief Juſtice Coke, for main- 
taining the contrary doctrine. The poſition that it is not 


material whether the libel be true or falſe, or whether the 
perſon againſt whom it is made be of good or ill fame, 
is a proſcription of truth and the proviſion of a fanftuary 
for weak and wicked men, who may be ee as mi- 


E 


—— 


ns nr 8 Ts 
7 — 40 e 
: 3 a 99 * * 


3 167 3 
66 « an your conſciences. Mr. Juſtice Allybone, (a 
Roman Catholic.) The ſingle queſtion is whether 
« this petition ſhall be in conſtruction of law, a libel 
<« in itſelf, or a thing of great innocence. No man 


% can take upon him to write againſt the actual exer- 


« ciſe of government, unleſs he have leave from the 
government, but he makes a libel, be what he 
<<. writes true or falſe. So that this I fay is a libel, 
No private man can take upon him to write con- 
5 cerning the government at all. When I intrude 
« myſelf into other mens buſineſs, I am a libeller. 
«© Whether it be in the form of a ſupplication, ad- 
« dreſs, or petition, it is a libel. Then, gentlemen, 
« conſider what this petition is. This is a petition 
« relating to ſomething that was done and ordered by 
« the government. By this rule may every act of the 


government be ſhaken; We are not to meaſure 


ce things from any truth they have in themſelves, 


but from the aſpect they have upon the govern- 


« ment; for, there may be every tittle of a libel 
1 true, and yet it may be a libel ſtill: So that I put | 


Ino great ſtreſs upon that objection, that the matter 
« of it is not falſe ; and for ſedition, it is that which 
every libel carries in itſelf; and as every treſpaſs - 


« implies vi ef armis, ſo every libel againſt the go- 
« vernment carries in it ſedition, and all the other 
< epithets that are in the information.” The jury 
being aſked, after a whole night's conſideration, whe- 
ther they found the defendants guilty of the miſde - 


meanor whereof they were impeached, or not guilty, 


ſaid not guilty, which occaſioned a ſhout ; and one of 


the ſhouters being ſeized, the chief juſtice ſaid to him, | 
© I am as glad as you can be that my lords the 
9 biſhops are acquitted, but your manner of ee | 


_ indecent “. 2d 
* See State Trials, ath vol. 1 5 
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The only es which I can make, for thus fully 
Lying the arguments of the laſt caſe before the rea- 
der, is its being the moſt famous trial extant, attend- 
ed by the ableſt council of the kingdom, and before 
a full court. It happened at the very cloſe of the 
reign of James the Second, who intereſted himſelf 
greatly in the proſecution,” and obliged the preſident 
of his council to become a witneſs upon it. In ſhort, | 
the very exiſtence of the jacobite government in this 
country, depended upon the event. Yet in this trial, 
although the judges differed whether the malicious in- 
tention in libel were a point of law or a matter of 
fact, they all concurred in declaring the jury were 
judges thereof, and in leaving it accordingly to them; 
and no one of the eminent council even hinted the, 
contrary, excepting Powys, and he very ſlightly. 
What can be more deciſive, what can be more noto- 
Tious ? It moves my wonder therefore, in the utmoſt 
degree, to read the following extraordinary paſſages 
in the late judgment in the'King againſt Woodfall, 
If the jury meant to ſay they did not find the pa- 
e per a libel, or the intent of the defendant to be 
« criminal in publiſhing it, or that they did not find 
« the truth and application of the epithets in the in- 
« formation, all this would have vitiated the verdict; 
< for it would have been entering into matters not 
& before them? We are all of opinion that Lord 
_*« Mansfield's direction to the jury was right and ac- 
e cording to law; the poſitions contained in it never 
t were doubted. Upon trials for libels where his 
« direction has been uniformly the ſame, the bar may 
e remember the dead, and the living, (who are ab- 
* ſent,) all to have concurred in agreeing that it was 
« Jaw. thus to direct the jury in matter of libel.” 
May not juries now under George the Third, take 
upon themſelves to do what the judges. of James the 6 
Fond, not only permitted bur told them was their 
— . 


[i 169-5] | „„ 
right? Is the celebrated power of an Engliſh jury 
really fo ſunk, or has the Britiſh chief juſtice done 
wrong in telling them it was? The queſtion is im- 
portant and deferves an anſwer at the bar of parlia- 
ment. | 


But to return to the dogmas of this memorable 
judgment. If the jury, (as is there afferted,) have 
nothing to do with the intent, how, in ftriftneſs, 
can “ their general verdict of guilty find what the law 
only implies, from the fact?“ For © if the law 
cc implies, from the fa& of publication, a criminal 
“ intent,“ ſo ſoon as the jury have found ſuch fact, 
the court will be bound to pronounce the publication 
a libel, and cannot enter into any ſubſequent conſide- 
ration of it nor arreſt judgment, although they ſhould 
think it no libel. Nevertheleſs this laſt power is ek 
preſsly contended TOE by this very court in the ſame 
judgment. 


I can, I proteſt, aduiber ena theſe poſitions t. to- 
gether, nor with truth or law, and do, therefore, with 
great humility, conceive the direction to have been 
wrong; and I queſtion much, whether any inſtance 

can be given, of the clerk's entering a verdict of - 
guilty, upon a finding of printing and publiſhing,” ex- 
cept in the late caſe of Williams; nor do I know, 
how ſuch clerk could vindicate ſuch entry, if called 
upon. I take it to have been illegal. Judge Ally- 

bone did not go ſo far, and yet there is a remarkable 
ſimilitude between, his reaſoning and poſitions, and 
the Britiſh chief's. Jefferies, King James the Se- 
cond's law peer, (I believe,) came near the mark, not 
quite up to it, never affirming directly, and in ſo many 

words, that by profeſſedly judging whether libel 

or not; or. of the intent, the jury would have vi- 
ny tiated, Ces Why 0 null,) their verdict.” 
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The reader muſt forgive me, if 1 here break the 


courſe of my argument, for the ſake of making a re- 
flection or two. I may be miſtaken, but it ſeems to 


me, by this way of expounding the conſtitution of 


this country, as if its life-blood was letting out. For, 
1 am one of thoſe who hold with Dr. Middleton, that 
<« the preſs, in all countries, where it can have its. 


ce free courſe, will ever be found the ſureſt guardian 


e of right and truth, and that he muſt be allowed to 
& act like a generous adverſary, who refers the merit 


&« of his argument to that trial.” Nor is what old 


Donne the divine ſays unworthy attention. There 


may be many caſes, where a man may do his coun- 


« try good, and ſervice by libelling ; for, where a 
* man is either too great, or his vices too general to 
e be brought under a judiciary accuſation, there is no 


« way but the extraordinary method of accuſation. 


« Sealed letters, in the ſtar-chamber have, now-a- 


days, been judged libels.” In truth, the freedom 
of this country from hierarchical and monatchical 


tyranny, is greatly owing to a free preſs. The little 
| liberty which France is now getting into, both in civil 
and religious concerns, may be wholly atttibuted to 


the ſame cauſe, It is the bulwark of the franchiſes 


of the people, who would never know-what was do- 


ing, nor fee the conſequences, were it not for the 


preſs. The liberty of it in England, however, ſeems 
to me to be now in the utmoſt danger; and I will 
tell you how, By this late adjudication, (according 
to the printed relation,) juries in matter of libel, are 
not to judge of the intent of the writing, and if they 
declare they have done ſo, it will annul their verdict. 
Conſequentiy, the court alone can, and muſt deter- 


mine, whether the defendant has been guilty of any 


crime. The jury have nothing to do with it. They 


can only find, whether the defendant publiſhed the 


ou" and wherher — occaſional blank in it, as for 
” | 5 ox example 
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exacaple . is rightly filled wat in the information, 
and means King. Now the Attorney-General 1s. an, 
officer during pleaſure, not upon oath, and has the 
power of filing an information againſt whom 'he 
pleaſes, and of putting him upon his trial. The 
writer of this, or any other paper, controverting - by 
argument any deciſion of law, or a& of adminiftra- 
tion, may become an object of their reſentment. 
What he ſays may be true, and of the laſt conſequence 
to the public ; but being againſt the miniſtry, and 
deeply affecting their power and intereſt, ir may be 
deemed proper to endeavour at a condemnation of it 

by a court of juſtice, in order to puniſn the writer, 
and to prevent the like for the future. The chief 
juſtice of the king's-bench, for the time being, may 
chance to be a courtier, of a jacobite family, and to 
have arbitrary notions with reſpe& to government. 
He may hold, beſides his judicial office, another dur- 
ing pleaſure, that may bring him in 4 or 35, oool. a 
year; the next judge to him may hold likewiſe an 
additional, precarious place, of 2, oool. a year, by the 
recommendation of his chief; the third judge may 
have lately had given him, through the ſame intereſt, 
a place of zool. a year; and the fourth and laſt, may 
be a modeſt young man, juſt brought to the bench, 
from being a private council, in a laborious depart- 
ment in the profeſſion, wholly and ſolely by the au- 


thority of the ſame chief. His lordſhip being a poli- 


tical man, may be aſked by the miniſtry of the day, 

whether he has read ſuch a pamphlet, and whether he 
does not think it a ſtrong libel upon them? He may | 
_ anſwer yes: upon which Mr. Attorney is directed to : 
proſecute the writer. This is done, and he is taken 
up, and required to find ſureties of the peace, and for 
his behaviour, and not merely for his appearance to 
try the information. He muſt ſubmit to all this, or 
lie in priſon ab initio. It matters not whether he be 


| 
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one of the repreſentatives of the people in parliament ö 
or not, for by a late concurrent reſolution of both 


houſes, he is intitled to no privilege in the caſe of a 
libel, although he is in every other miſdemeanor 
which is not an actual breach of the peace. When 


the trial comes on, the jury find the defendant not 


guilty. The judge tells them the evidence was clear 


of his being the publiſher, and deſires to know the 


ground they go upon. They tell his lordſhip that 
they do not think the paper a libel, or publiſhed 
with a criminal, but wich a good intent. He ac- 
quaints them that their verdict then is a nullity: in 
ſhort, it is no verdict. After ſome pauſe and con- 
fuſion, they ſay, at laſt, they cannot, to be ſure, but 


find that the defendant publiſhed the paper. A ver- 
dict of guilty is ordered to be entered up. The 


council move in arreſt of judgment, on account of 
the miſdirection of the judge. The only court, where 
this motion can be heard, is his Jordſhip's own. court, 


ſo circumſtanced it being the only tribunal where cri- 
minal proſecutions at the ſuit of the king againſt the 
ſubject can be heard. I need ſay no more; but 1 
will ſuppole his lordſhip directs a ſpecial verdict to 
be taken: it muſt, in that way, come again before 
- himſelf and his aſſeſſors. From thence it may, in- 


deed, be carried before the Houſe of Lords by by: 
peal, but if the miniſtry haye any weight there, I 

leave it to the reader to gueſs what a writer againſt 
them, appealing from a ſolemn judgment of the judges 


of the land, is likely to meet with. The king's-bench 
may ſentence ſuch writer to perpetual impriſonment, 
or to a fine which he cannot pay, which will anſwer - 
the ſame end, or to the pillory ; and this may even be 


the fate of a peer. Who, knowing all this, and ſee- 


ing ſuch an example, would ever think of laying his 
thoughts befcre the public, in oppoſition to any 
1 N of adminiſtration or government ? ? Uatil now, 


: * 
. 


$ 
A 
5 
e 


CT a J 
the common notion of this conſtitution was, that no 
perſon under it could be found guilty of any crime 


but by a jury. If law was mixed with fact, the judge 


always inſtructed the jury what he apprehended to 
be the law, and they, after comparing the facts with 
his expoſition of the law, were to judge whether the 
defendant was guilty of the crime he was charged 


with or not, and to find accordingly. No man before 


ever doubted, but the jury in a criminal ſuit were 
the ſole judges of the criminality of the defendant. 
But that is found, at laſt, not to be ſo in libel, and 
that the jury are merely to find whether the defendant 
publiſned. It is the king's judge who muſt pro- 


nounce him guilty or not of the crime alledged. At 


preſent, nothing of this ſort is likely to fall out; but 
under the law as ſaid to be ſettled, it may be the 


_ caſe, and who can tell how ſoon. The jacobite judge, 


Allybone, laid it down, that © no- private man can 
e take upon him to write againſt the actual exerciſe 


4 of government, without leave, but he makes a li- 
e bel;” and, if the preſent doctrine is to be eſtabliſh- 


ed, I think one may ſay, that the judges of the 
king's-bench- will really be the ſtate-licencers of the 


preſs, and their court the licence-office. Without 
leave from thence, who dare write freely? No man 
can put himſelf upon his country, and ſubmit it to 


the judgment of a jury, whether he has been guilty or 
not of a crime in writing what proved upon. him. 


Their taking that into their conſideration. would be 
of no avail; were they even to declare that they 


found a defendant not guilty on the conſideration of 
the intent of the writing, it would deſtroy the effect 


of their verdict, vitiate and annul it. The court ar- 
rogates that power to itlelf alone: is not this, in 
effect, eſtabliſhing. under another name, a ſtate-licenſer 


of the preſs? and is that, under any pretence, or 


through any medium to be endured? After ſo grave 


and 
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and momentous a matter, it may be eſteemed trifling 
to mention another novelty, which I apprehend has 
lately found its way into this court of univerſal cri- 
minal juriſdiction, I mean the late practice of re- 
fuſing to let the attorney- general move for leave to 
file an information, under the beneficial act of King 
William, as was done in the caſe of Dr. Shebbeare, 
but obliging him to file an information ex officio. 
Whether this be ſettled with a view to lay the crown 
under the neceſſity of always uſing this odious ſort of 
information, and, by its frequency, to give it an air 
of being more conſtitutional, and to ſanctify it by a 
conſtant uſer, or for any other reaſon, I cannot tell. 
But upon what legal ground ſuch refuſal can be war- 
' Fanted, I am incapable of finding out. 


Nou, to reſume again my former thread, and to 

on. If © malice is not capable of proof, or ſuch 

"ION proof is ſcarcely poffible to be produced, ? how 
comes it in_treſpaſſcs on the perſon, in murder, c. 
w be the principal drift of the proſecutor, to ſhew 
circumſtances and declarations which evidence malice 
aforethought and wilfulneſs? Proof of malice may be 
either external, by witneſſes, &c. or internal, ariſing 
out of the nature of the tranſaction, as in treſpaſs and 
- homicide, or of the writing, as in libel. And men 
of all "ranks, vocations, and education, are equally 
bs of forming a judgment thereon, 5 Tr | 


Wich reſpect to the words of the tlalag: if 
= « puiley of printing and publiſhing is a general ver- 
, dict of guilty,“ how came Lord Chief Juſtice 7 

*  Seropggs to refuſe to take ſuch verdict, even in the 
days of Charles the Second, in the King againſt 
Harris, where the indictment was folely for cauſing to 
be printed and fold, and the council for the crown 
was the then Recorder of London, Sir George Jef- 
_ The a there found the "defendant roy of 
195 ene 
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ſeling the book; but the chief juſtice told he 
ce that was not their buſineſs, they were only to de- 
e termine whether barely guilty or not guilty.” And 
Mr. Recorder, rather than be hampered with ſo in- 
ſufficient a finding, „would have had them given 
« their verdi& by the poll “. The legal or mental 
abilities of Scroggs and Jefferies were never called in 
- queſtion any more than their zeal for the crown, al- 
though their honeſty has. On what authority the pre- 
ſent Britiſh Chief Juſtice outwent them in the King : 
againſt Williams, it may not be very eaſy. to ſay. 
There 1 is ſuch a verſe ſomewhere as 5 


« None but himſelf can be his parallel,” Aloe ror 


I do not conceive how it can be maintained, 1 
« there is no other charge in the information but 
« printing and publiſhing,” when it is allowed, that 
the publication is there charged to have been Wallei- 8 
ous, ſeditious, and falſe, againſt the peace of the 
King, his Crown and dignity. The affirming, * that 
c all the epithets +-inſerted in the information, are 
6 formal ' inferences of law,” 1565 not 11 theſe 
words of their meaning. „„ | 


For the foregoing reaſon, it is begging the queſtion 
to ſay, © the fact found by printing and publiſhing }.. 
only, is the ſingle queſtion the] Jury had to try, or 
<« that it was all of which they were to find the de- 
4 fendant guilty, being the ſole crime with which he 
* was charged ;” becauſe, if malice. were charged, 
that was another and a diſtin& queſtion which they 
had to try. 9 97 ae een that n can 


* See State Trials, Vol. It p- 1035. 


+ Inſerted is equivalent to charged; and the latter word 
has been uſed by the ſame juſticiary in dome of his 1 FO 


e of theſe identical N 
be 


2-961" 
be no judgment of acquittal for chat reaſon "eva fuck" 
verdict, IS neither clear nor tne 50 5 


There ſeems, likewiſe, to be Fes gg repugnant- 
or claſhing in what is ſaid upon this head. For if 
the jury, by finding the defendant guilty of printing 
and publiſhing only, found all that they were to find, 
the only crime charged, and the ſole queſtion which 
they had to try, how can the word only, or any 
thing elſe, arreſt judgment, and create a doubr, (a 
doubt of what ?) If there be but one queſtion, one 


crime, contained in the information, the word only 


muſt refer thereto; it can fefer to nothing elſe, it 
cannot refer to what is out of the record, and not 
before the court. I vow to God, this fort of reaſon- 
ing paſſes my ery aero 1gece, ol Truth is never thus at 
War with itſelf. ä 


In Oed 4 bookſeller's 8 wie bor a libel, Rider 
the attorney, and Murray the ſolicitor-general, being 
of council for the crown, and Lord Chief Juſtice Lee 
the judge, it is ſaid that the j jury at firſt brought in 
their verdict guilty. of printing and publiſhing only. 
His lordſhip, a plain downright lawyer, refuſed to 
take the verdict, ſaying they muſt either find the de- 

fendant generally guilty or not guilty, or elſe they 
* muſt find a ſpecial verdict. Whereupon the jury | 
found the defendant not guilty. It would be mifpend- 
ing time to relate the well known and thoroughly 
_ agitated caſe of Penn and Mead, or the doctrine of 
Buſhel's caſe. SIR. 7 


I am equally at a oſs to od why the Jury 
by * ſaying that they did not find the meaning put 
«© upon the paper by the innuendoes would contra- 
te dict the former part of their verci&.” Surely there 
is no apparent. inconſiſtency in their believing the 
defendant to have printed and publiſhed, the Public 
Advertiſer, on we all ſaw and * it,) with blanks, 
7 I : 7 and 


and not believing the filling up of theſe blanks by 
the proſecutor to be juſt, and according to the in- 


tention of the author. One may be true, the other 
falſe. The proving of the one is not proving the 


other. They are diſtin& queſtions. But the jury 


might believe both the one and the other, and not 
believe the paper for all that to be a malicious and 
ſeditious libel. They are three ſeparate confidera- 
tions; and all the nonſenie, confuſion, and difficulty 


which have ſprung out of this matter, may be placed 
either to the folly and abſurdity of conſidering them 


as inſeparably united, or of denying that they all 


make conſtituent parts of the information, and are 


conſequently before the j JT an to be YO of by: 
them. 


In, this light, which I take to be the true one, 


there is no doubt but the verdict in queſtion was an 
acquittal, as it found nothing but publication and 
expreſsly excluded the other charges. 


As to the admiſh bility of affidavits; TI take the 


rule to be that none can be received either to explain, 
deny, or controul any thing that paſſed at the trial, or 
has been the ſubject- matter of enquiry and examina- 


tion, before the jury. They can only be admitted to 
ſomething extraneous, or, (in the language of lawyers) 


debors the trial. 


With regard to Woodfall himſelf: the decreeiing of 


a new trial, (or a venire facias de novo,) is a giving 


up of the matter, without doubt; more eſpecially | 
when accompanied with the attorney-general's gravely ' 


declaring that he was afraid another trial could not 
now be had, becauſe the original paper, (or Public 
Advertiſer,) had been delivered to the jurors and. ne- 
ver returned, together with the chief juſtice's ſolemn 


reſponſe and W that nothing of that kind 
FC could 
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could vary the rule of juſtice.” But, I care not 
one farthing for the particular defendant ; it is the 
precedent which I dread, and the expiring liberty of 
the preſs that calls for the attention and commiſera- 
tion of all Engliſhmen. The conſequence, doubtleſs, 
to Woodfall himſelf, is much the ſame as if this ſin- 
gular, anomalous finding of the jury had been ad- 
judged an acquittal. But it is not the ſame to poſ- 


terity. And, to be frank, I do not much like the 


modern method of controuling or correcting juries by 
reſorting upon every flimſy occaſion to a new trial. 
And yet | have heard a certain chief juſtice, at his 
firſt entrance upon judicature, roundly declare, that 
e the trial by jury was a very bad ſort of trial, and 
« would be the worſt of all, were it not for the con- 
c trolling power of judges by the granting of new 
4c trials. It might have been well enough fuited to 
«the old feudal times, but was not at all adapted 
© to the preſent ſtate of things.” And I know very 
well that in Scotland no jury takes place in civil con- 
_ 'cerns. Nevertheleſs I cannot forget that when this 
doctrine, in diſparagement of juries, was cited in the 
Common Pleas by a gentle ſerjeant, for the purpoſe 
of more eaſily obtaining a new trial. Lord Chief 
Juſtice Pratt very ſhortiy ſaid, Why do you cite 
e ſuch : caſes before me; I was bred. up in other 
principles, and am now too old to change Roms. 


From the beſt 8 of my own reaſon upon the 
. ee principles of our law, I was ſure in the firſt 
place, if council did their duty, that no conviction 
- could - poſſibly be extracted from the late verdi et. 
And, ſecondly, as I have ever underſtood that a jury _ 
cannot, without violence to the conſtitution, be ex- 
duded from judging the intention of a libeller's act 
any more than from Jucging the homicide's, o 1 was 


and am full clearly of e that the verdict in the | 
Tens TE 


Ss. 32 

| King ing Woodfall, if received; was 4 verdict of 
acquittal, Indeed, T am now abſolutely convinced. 
For, if the preſent grand juſticiary has not been able 
to ſupport the contrary poſitions, either to the ſatis- 
faction of the bar or mankind, EY elſe either can 
or ever will. x 


_ Pergama dextra | 
Defend poſſent, etiam hac defenſa fuiſſent. _ 


It muſt truly be a. deſperate Tauſe that be cn 


colorably maintain at leaſt. And yet to ſpeak honeſtly _ 


the truth, I have never met with any judgment, which 
in the opinion of ſober men has given leſs ſatisfac- 
tion. There is an indeterminateneſs, (I will not ſay 
fallacy,) in the expreſſion, a duplicity of ſenſe, and a 
ſubtlety of argument, which confound, but do not 


convince. However, it is neither to my purpoſe, nor 


in my inclination, to queſtion the aſſumed facts, nor 
to lay open the ambiguities and generalities which 
the coffee-houſe lawyers are daily deſcanting upon. 
Although I think what has been four months in fabri- 
cating might be diſ-jointed in half an hour. I wiſh 
with all my heart I could regard the cloſe of this ſorry 
affair as an indirect palinodia of the damnable doctrine 
and poſition that jurors are not, in criminal ſuits, af- 
ter hearing the opinion of the bench, to be judges of 
the intention, that is, of the criminality of the deed ; 
but to my infinite concern, I think it the very reverſe, 
a deliberate compoſition to overturn the right of all 
jurors, and to ſtrip them of their immemorial fran- 
chiſe and inheritance, the very bulwark of their and 
our perſonal liberty. Any unaſcertainable diſtinctions 
between acts indifferent and unlawful; and betwixt 
facts of publication, juſtifiable or excuſable, lawful, 
innocent, or criminal, if any ſuch were originally de- 
livered, or may have ſince. been foiſted in dency 

an elves” which I have ſuggeſted. The ignorant 
2 oy 


ſ -afo '3 5 
may be puzzled or circumvented, but the ſagacious 
and diſcerning cannot be thus purblinded. And to 
time, diſcuſſion, and occaſion, I leave the redreſs and 
remedy, hoping that thoſe, who are able and prompt 
to reſent the diſtant attack of a foreign enemy, upon a 


contemptible outlying poſſeſſion, will not ſuffer one of 
the main pillars of our domeſtic conſtitution to be 


ſapped and undermined before our faces at home. 


Let us, in ſhort, all unite in defence of our antient 


policy, the trial by 3 jury, and cry out in the 8 h of 
F ther Faul, 5 
| 0" baus. 


— un a 5 
Nn deficit alter aureus. — 
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November 20% 1770. 


AF T ER writing hs <a word was brought to. 
me that in the King againſt Almon, the defendant 


had received ſentence in the king s- bench to pay 10 
marks, and to be bound himſelf in a recognizance of 


4001. for his good behaviour for two years, and to 
find two ſureties in 200l. a PRs under Rk of im- 
Priſonment. 1 95 5 


The caſe was, I chink; that hs 8 of this de- 


fendant received into his ſhop ſome copies of the 


pamphlet, (charged to be a libel,) when his maſter 
_ \ was abſent, upon a general preſumption that he would 
willingly promote the ſale of the publications of Mr. 


Miller the editor. Several were ſoon ſold. The de- 


fendant, the maſter, is therefore preſumed to have 
known and authorized this ſale, and is informed 
againſt for it by the attorney general. Nothing to 
the contrary is proved, although opened by counſel, 


" the trial; and, upon this preſum f 


hr > 


MN 2 yaw aca as. EE. 


5 E in 
. (the admiſſion of 1 was Annen 1 he 
is, under the direction of the judge, convicted. The 
judge however declared, that had any evidence been 
produced to have proved the defendant ignorant of 
the ſale when made, and to have diſapproved it ſo 
ſoon as it came to his knowledge, he would have 
directed the jury to have acquitted him. One Wood- 
fall, it ſeems, originally printed the paper in queſtion 
in the Public Advertiſer, from whence it was copied 
into other news- papers, and afterwards collected by 
Miller, and various people, into monthly Regiſters and 
Muſæums. Woodfall and Miller are proſecuted for 
their publications, and both acquitted. When Almon 
is brought up for judgment, it appears by affidavits 
from him, Miller, &c. that he, the defendant Almon, 
was from home when the copies were brought to his 
ſhop and ſome of them ſold, and that at his return 
he forthwith looked into the publication, and ſecing 
it a dangerous one, ordered the ſale to be ſtopt, and 
his ſervant- to wo back Won remainder „ These 
| ; IT | affidavits 


2 rom Lloyd's Chronicle, Nov. 30, 1770. 


2 of what paſſed in Wftminſter- Hall yeſterday, (Nov. 
28,) When Mr. Al MON received ſentence for ſelling Number 
I. of the London Muſeum, containing e N to the 
Ren 


Anour two o'clock Mr. Oy was . into ths 5 
Court of King's Bench. Lord Mansfield told the Court 
there were fix affidavits which were ſtrong in alienating the 
criminality, and extenuating the degree of guilt in the defen- 
dant; and it was neceſſary they ſhould be read in open 
court. The two firſt by Mr. Miller, printer, depoſing that 
he is the printer, publiſher, and principal proprietor of the 
London Muſeum ; that he inſerted therein the letter of Ju- 

nius, without the privity, conſent or knowledge of Mr. Al- 
mon, or any kind of communication with bim ; that he put 
Mr. Almon's name upon the blue cover of the work, in like 
Vor. IV. ; „„ ER manner, 
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affidavits are uncontroverted:; uncontrad i&ed, and un- 
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impeached, * Bora. e the "vary evidence which 
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manner, — 1 piii, 1 or Remes ; that 
Mr. Almon, as ſoon as he diſcovered his name at the foot of 
the wrapper, immediately ſent Mr. Miller a note, exprefling 
his. diſlike, and deſiring that it might not appear there in fu- 


. | oa The third affidavit was made by the defendant 


ture; this note was accidentally deſtroyed, as Mr. Miller did 
not conceive it would ever be of conſequence enough to be 


imſelf, Who declared, that he was not at home when the 


Tonden Muſeums came into his ſhop; that as ſoon as he 


came in, Which was in the afternoon of Jan. 1, he obſerved 


his, name at the bottom of the cover, and immediately ſent 


| . to Mr. Miller, expreſſing his diſapprobation of it; 


299. 


1 the monthly publications, and difeQly gave orders 
o ſtop the ſale of ſuch as contained Junius's letter; among 


others was the London Muſeum ; the number ſent him by 
Mr. Miller was 300, and about 67 or 68 were ſold before 


he ordered the ſale to be ſtopt; the next morning he ordered 
what remained to be carried up to his garret, and the earlieſt 


opportunity returned them to Mr. Miller. The fourth affi- 


davit was the depoſition of Mr. Dilly, bookſeller, proving, 


that it was the cuſtomary practice of the trade to affix, in the 


title page of any book or pamphlet, the names of ſuch 


4 


bookſellers, who, from the conveniency of their ſituation, 


or the reputation of their trade, might tend moſt to encreaſe | 


the-ſale. The fifth affidavit was made by Robert Morris, 


_  Bfſqp'of Lincoln's- Inn, barriſter, who depoſed, that he had 
called at Mr. Almon's a day or two after the publication of 


4 
3 * . 


the London Muſeum, and aſked him for it; but Mr. Almon 


Aanſwered him he had: it not; this deponent further declared, 


that while he was in the ſhop a ſtranger alſo came in to buy 
one, but was refuſed it in the ſame manner; that he had 
himſelf fince bought it elſewhere, had peruſed it, and con- 
ceived it was no libel, The ſixth affidavit was made by 


— Adams, ſhopman to Mr. Almon, who fully corro- 
borated and OY what his e y_=_ pd de- 


. e 


bi 


d the firſt time in the ſame day that he had leiſure, be 
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Lord. Mandkeld proclaimed at the t-ial, had it then 


been produced, would have en the defendant. 
ä And 


The 5 —_ with PR Re that had 
not the defendant produced the ſix affidavits, he ſhould- have 
been extremely urgent with the court for as ſevere a puniſh- 
ment as could be inflicted, as he conſidered the offence Mr. 
Almon was convicted of, as one of the moſt heinous that 
could poſſibly be imagined ; that, as far as his ideas carried 
him, a publiſher was not at all leſs criminal becauſe he was 


not the original publiſher; in his mind he was infinitely 


more ſo; the author, as the founder of the miſchief, had the 
greateſt guilt; the perſon who firſt printed it, without hav- 
ing heard any opinion but his own, was not near ſo crimi- 
nal as he who, after the general idea of the public was 
known concerning it, gave it to the world a ſecond, a third, 
or a tenth time; all that remained now for him was to point 


out ſuch objeQions as aroſe. in bis breaſt, tending to leſſen 


the effect of the affidavits in alienating the criminality of the 


| defendant: he obſerved firſt, that what Mr. Miller had de- 
poſed might have been given as evidence on the trial, that 


deponent having been then called, if not ſworn, but was 
prevented from examination by the counſel for Mr. Almon ; 
that in that. caſe, he and his brethren would have been afford- 
ed an opportunity of croſs-examining the witneſſes, and 
have put ſuch queſtions to them as might have leſſened the 


weight of what they advanced. —Lord Mansfield here deſired 


to ſet the Attorney-General right, informing him that the 
affidavits were not now received as impeaching or invalidating 
the recorded verdict ; if they had been offered in that light, 
the court could not have heard them ; that the counſel for 
the defendant had wiſely ſtopped the evidence on their fide 
from. being examined, thereby preventing any thing coming 
out that might injure their client; that the affidavits now 
were merely to leſſen and fix the degree of puniſhment the 
defendant merited ; and, therefore, the Attorney-General 
went upon wrong grounds in conſidering” them as evidence 
for Mr. Almon. The Attorney General next urged, the 


want of preciſeneſs in the affidavits, particularly in that of 
the . which, he ſaid, did not Ya; out the diffe- 
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And it is cinta now whether the non- production | 


: of It at tout time happened Ton accident, negli- 


gence, | 


rence of time between his ſending the letter to Mr, Miller, 
and ſtopping the fale of the pamphlet, and was curiouſly de- 
fining the inaccuracy, when Judge Afton interrupted him 
with obſerving, that that was rather a nice argument; that 


the court underſtood, and he dared ſay Mr. Almon meant 
it, in the afternoon of the day of the publication; that if it 
was any way equivocal, the matter was direct perjury.— The 


Attorney General declared, he did not mean by nice, or 


ſubtle arguments, to hurt any man, but went upon the honeſt 


grounds the affidavit, afforded ; that as it was wholly in the 


defendant's power to produce all he could in favour of him- 


ſelf, he only wondered: he had not been more full and con- 
clufive, reciting the tenor of the affidavit in words rather 
more expreſſive and conciſe than Almon's :' he ſaid, he was 


more particularly urgent upon this occaſion, that too _ 


precedent might not be opened for delinquents to evade pu- 
niſhment, by leſſening and impeaching the verdict when 
brought to receive judgment, and that it might not be laid 


. _ down as a rule of the court, to afford a ſhelter for criminals 


to eſcap? under, upon a plea of ignorance, or of a libel be- 


ing 10d inadvertently without the knowledge of the vender: 


- [Lord Mansfield informed him, he need not be under ap- 
| prehenſions that any ſuch rule would be laid down by that 
court ; and then aſked the counſel for the crown, if they had 


any affidavits to produce on their fide; and being anſwered 
in the negative, he informed the court that he was obliged 


to leave them, but defired the matter might go on.] The 
Attorney General next diſtinguiſhed between a man's ſelling 
a pamphlet as long as he could ſell, and ſtopping while he 


yet had it in his power to ſell, calling Mr. Almon's the 


middle degree of guilt, but yet aggravating, as much as poſj- 
© Kble, every circumſtance that could tell againſt the defendant, 


or increaſe the puniſhment. The Solicitor- General ſeconded 
What the Attorney-General had juſt advanced, - obſerving, 


that Mr. Almon's affidavit was very vague and inconclufive ; | 
mmat the court ſhould have been informed where Mr. Almon 
| was. when from home, WAY he went from home, whether 
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gence, or miſapprehenſion of council. It certainly 
exiſted and might have been had. The defendant 
there» 
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into the country, or to what place, ths buſineſs dn detained 


him, and the preciſe time he ſtaid; that Mr. Almon had 
wrote to Miller about his name, why he did not alſo then 
return the books? The ſame cover in which his name was 


printed, expreſſed the contents of the pamphlet, at the head 


of which ſtood Junius's letter to the K— : Could he not ſee 
that? But he fold 67, and then ſtopped, when, as his affi- 


davit ſaid, he looked over the monthly publications. It was 


not therefore unknowingly, or againſt Mr. Almon's will, to 


ſell what he knew to be a criminal paper; but it was the fear 


of puniſhment alone that induced him to ſtop the fale; Mr. 
Almon had, on his trial, been legally convicted of ſelling a 
libel of the moſt infamous kind ; the affidavits produced were 
with him of no weight, they were extraneous to the verdict, 
nor ſhould they at all affe& the puniſhment.—Mr. Moreton 
got up, as third counſel for the crown, ſpoke a few words, 
which ſcarce any body heard, and then fat down again; when 

Serjeant Glynn aroſe, and began with obſerving, that what 


his learned brethren had ſaid, as to the affidavits now pro- 


duced not impeaching or leſſening the verdict, they were 


certainly right ; the verdict of a jury was ſolemn, and ought 


to be conſidered as a ſacred finding; in conſequence of the 
verdict, he was under the neceſſity of confidering Mr. Almon 
as in ſome meaſure guilty, but it was but right the guilt 
ſhould be regarded only in its juſt and proper degree; Mr. 


Almon's, in his opinion, was almoſt merely nominal, and | 


was indeed, with all due deference to the verdict, next to no- 
thing; the affidavits were ſtrong, and ought to leſſen the idea 
of criminality the verdiẽt neceſſarily involved the defendant 
in; the Attorney-General might indeed have drawn them 


up with more accuracy; Mr. Almon, as an honeſt man, (a 
character in which be had never been impeached, ) had only 


given the neceſſary ſtrong lights, which he had not done al- 


together without the aſſiſtance of the Attorney - General; for 


it was in conſequence of the objections made by that gentle- 

man, when Mr. Almon was brought up for judgment laſt 

term, that the affidavits bore their preſent face; the bench, as 
N 3 well 
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18 always, foro conſeientie, innocent, ane 


therefore 
this wa nown to the court, when, in conſequence | 
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TH w the bar, had pointed it out as neceſſary, that it ſhould 
10 | be aſcertained when Mr. Almon ſtopped the ſale, how many 
> he ſold, and when they were returned; theſe queſtions were 
i  «. now anſwered; that as to the Where was he? What did 
+: * he? and, When returned he?“ ſo loudly and ſtrenuouſſy 
called for by the learned Solicitor-General, they were not 
neceſſary to the point, nor were they before demanded ; Mr. 
Almon, of all the publiſhers of this paper, many avowedly 
i _ fo, ſtood alone likely to receive puniſhment, and certainly 

| : with the ſlighteſt degree of criminality ; his crime was merely 
| nominal; and his puniſhment, if any, ſhould be merely no- 
minal; the affidavits might be called extrancous from the 
yerdict, but they were, of the kind, of weight and conſe- 

- quence ſufficient to allevia:e, and almoſt wholly exculpate the 
defendant. As to talking of being induced to do right through 
fear of puniſhment, it was an argument that might, with 
equal propriety, be alledged againſt every man, for every good 
and juſt action; a ſevere puniſhment was never, under ſuch 
dircumſtances, inflicted in that, or any other court of legiſ- 
5 lature, he hoped, therefore, the court would properly conſi- 
der the degree of extenuation enforced 8 the r and 


give judgment eee N 2 


| 

( 

| Mr. Lee ſpoke next for the 8 1 7 Sblervel. chat ; 
if Mr. Almon's affidavits were equivocal or falſe, they were : 
P 

t 


not only the groſſeſt prejudices, but the groſſeſt inſults upon 
that court that ever had been offered : but that there did not 


appear to him the moſt diſtant reaſon to doubt the validity or { 
truth of any of them ; the affidavit of Mr. Morris, an inde- þ 
pendent gentleman, was the moſt incontrovertible proof of 0 
their being founded on fact that could poſſibly be produced; 0 
and that eſtabliſhed, the whole was a ſtrong alleviation of the 5 
defendant” 8 criminality ; he declared he was amazed to hear | x a 
the gentlemen of the other ſide proſecuting this affair with ſo 05 
much ardovr ; he imagined that Mr. Almon had been all jy 
along conſidered as ſcarcely at all guilty ; that every circum- - 5 
"Nance told for him; and he hoped the court ou be as = 


- 


| Ieͤnient as n in the puniſnment. 1 


* 
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ol his actual conviction, they were. obliged to paſs 
| fortan 4 ſentence of conderanation upon him. „ 
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Judge Afton then began giving judgment, which he pre- 
faced with obſerving, that Mr. Almon had been found guilty 
of publiſhing a moſt wicked, ſeditious, and malignant hbel ; 

a libel on the perſon of the King, a Prince remarkable for 
the excellency of his public conduct, his private and religi- 
ous virtues, and his ſteady attention to the welfare of his 
people; as admirable in himſelf as his libeller was deſpicable; 
_ notwithſtanding the opinion of one Morris, the defendant 


* * r * 


had been fully, fairly, and legally convicted of ſelling, in 
'F the London Muſeum, a libel' filled with defamation and 
: falſhood, abuſive of the Sovereign, and the great officers of. 
5 ſtate, charging both houſes of parliament with adopting arbi- 
- trary meaſures to the injury of the public, and, in contempt _ 
* to the laws, tending to diſturb the public peace, to deſtroy 
b order, and create anarchy and confuſion; the ciime deſerved 

h the ſevereſt puniſhment that could poſkibly be inflicted ;, but 
d the King wanted not to oppreſs his ſubjects with cruelty, 
h he meant only to correct their ill-ſprung errors. The court 
2 were of opinion the affidavits of Mr. Miller and Mr. Almon 

3 leſſened the guilt of the latter; they did not attend to one 
d of the others, as they would not pay any regard to the aff- 

: davit of Morris, who could declare, (though only in a pa- 

1 rentheſis,) that Junius's letter was not a libel; but that the 
52 bookſellers, in future times, might not ſcreen n e hy 
by pleading ignorance of what they ſold, it was neceſſary to re- 

19 peat, that the bare fact of publication was ſufficient convie- 
ot tion. The court conceived, that the affidavits were not de- 

Wy ſignedly equivocal ; if they were, the defendant muſt know 
8 he was guilty of perjury: and notwithſtanding what had 

0 


been ſaid by gentlemen of the other ſide, Judge Aſton de- 
1; clared he could not help defending the Attorney- General for 


5 puſhing his prayer for judgment in this cauſe. Had he done 
Al otherwiſe, he would have neglected the duties of his office, 
ſo a matter he had never yet been guilty of. The ſentence was, 
all a fine of ten marks, and to be bound over to his good beha- 
«x viour for two years, the defendant in 400l. and two ſureties 

2 


in 20o0l. each. 
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It is therefore to be inquited, and 1 ſhould be glad 
to know how he came to be ſo ſeverely dealt with. 


As to the fine, it is not great and I ſhall ſay nothing 


to it; although one would think in ſuch caſe he might 


and ſhould have been mulcted a barley corn, and then 


diſmiſſed, with ſome commiſeration for the grievous 
trouble and heavy expence he had been unfortunately 
put to. His injury was great enough, by having been 
ttied at all, and much greater by having been found 


guilty, when innocent. The judges muſt have felt 


for him, if they conſidered the caſe only before them 
and looked at nothing elſe, which I cannot ſuppoſe 
Judges ever do. My aſtoniſhment therefore is extreme 
to find him who ſhould have been acquitted and was 


_ avowedly free from all crime, adjudged to enter into 


a very large recognizance for his good behaviour du- 
ing two years to come, under pain of being impri- 


ſoned. This is the ſentence of a criminal, who hath 
dangerouſly and wilfully broken the peace and violated 
| the rights of ſociety. Shebbeare and Wilkes, 0 


N. B. Copies of theſe affidavits were given to the folieiror 
of the treaſury laſt Trinity Term, before the long vacation, 
and three of them had been read in court. After this ſecond 
reading was finiſhed, the counſel were heard, and then Mr. 
J. Afton read, from a paper, what the court PAR ron 
to prohounce upon the matter. 


© The reaſon given, for thivwing put of che ee 5 


: 3 material affidavit made by Mr. Morris, a witneſs totally 


diſintereſted, is really curious. He is a young barriſter, and 
ſwears that he bought Junius“ s letter, not thinking it a libel. 


\ The judge thinks it is; and the point upon which theſe two 


lawyers differ, is agreed unanimouſly by the whole court to 


be matter of law. Becauſe, therefore, Mr. Mortis is wrong 
nn his legal notions, he is not to be credited as to matter of 


fact. How this might ſound in the four courts, I know not 


| ; but, in my opinion, it will not paſs in Weſtminſter- Hall for 
fair i inference, good "0s or pure Juſtice. - 


— 
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real authors, convicted on the merits, underwent chis 


ſort of judgment. But no reaſon, no polity, no prin- 


ciple of natural juſtice, no ground of municipal law, 


no practice, no precedent, which I ever heard of, will 
warrant the forcing of a man, innocent by the teſti- 
mony of the judge who tried him, by the confeſſion 
of the court that ſentenced him, to find the ſecurity 


of a guilty convict for his future good behaviour. > 


His true caſe was now known, and notoriouſly ſuch, 
that had it come out at the trial he 'muſt and would 
have been acquitted upon the ſpot, through the doc- 
trine and under the direction of Lord Mansfield. No 
ſurety or recognizance could have then been demand- 


ed. What is it that juſtifies it now? It was to be ſure 
moſt exceedingly unlucky that his lordſhip ſhould 
Happen, as the news-paper relates it, to flip out of 
court but three minutes after this poor bookſeller was 
called up. It was unfortunate for both. I can only 


wiſh now that the record together with the affidavits 
and the judges notes of the trial could ſome how be 
brought before or ſent for by the lords and undergo 
a parliamentary review. The defendant would there 


be ſure at leaſt of Lord Nee doing him Juſ- 


0 tice, ” 


84 


I cannot account for this prokeedi K the king 


bench as a court of law, or even ſuggeſt to myſelf a 
juſtifiable ground of criminal juriſdiction, for throw- 


ing ſuch painful reſtraint and ſevere chains round the 
birthright of an innocent Engliſhman, during two 


pears of his life. Unleſs I am miſinformed touching 


the circumſtances, there is no legal vindication of the 
meafure, and in conſcience and equity it is highly un- 
juſt. It muſt therefore be done by this ſacred court 


upon ſome principle of new police, as a licenſing- office 
for the preſs. Indeed the diſproportionateneſs of the _ 
fine to the recognizance and reſtraint proves it to be 
fo. It muſt be in this light that Mr. Almon is laid 
| ; under 


under a biennial ler, from the- Gro uſe of his 
preſs, in a word, from printing any paper, (in the 
language of judge Allybone,) relative to government 
at all, under the penalty of 800l. He who has fully 
exculpated himſelf is put into this dreadful jeopardy. 
And who can tell what may be deemed by the king's- 
bench an infraction of his good behaviour, and a for- 
feiture of his recognizance? He can neither ſpeak, 
act, nor write, without fear and danger. If a man, 
exempt from all crime, convicted through his own or 
his counſel's inadvertency, or the judge's miſdirection, 
and cleared by eee . can thus be dealt 
with, 50 ; 


« Jaltice ſtands dvmnbliog: on the edge * law.” 


If this ſtrait waiſtcoat can be clapped upon him, when 

juſtified in open court, what would have been done 
with him had he been the wilful vender of ſome im- 
js abuſe, and a real delinquent ! | 


_ Having faid thus much upon this head, let us now 
enquire how the defendant came ever to be found 
guilty at all. It is true, if 1 am rightly inſtructed, 
that he produced no witneſs to prove his innocence, 
but as true that no proof whatever was produced 
againſt him perſonally, He was convicted in a cri- 
minal court, under the expreſs direction of the chief 


jiuſtice of England, upon preſumptive evidence alone, 


notwithſtanding the admiſſibility of it was objected 
to. In ſhort, his ſervant did the criminal act in the 


._ _ defendant his maſter's houſe, and it was therefore 


preſumed to be done by his maſter's order, and with 

| his privity. Now, although this ſort of evidence, 
which is not the violent, but at moſt the probable 

| preſumption only, may have been held ſufficient. in 
civil caſes to put a defendant upon his defence, it 

has ne ver before been held ſo, that I know of, in 


| . 'F” | 

any criminal cauſe. My Lord Coke * ſays, in treat- 
ing of civil matters, that the præſumplio probabilis 
weighs but little, and then it muſt. be accompanied 
with other matter, and is but inducement.. The caſe 
of Almon is, I fancy, the firſt inſtance of its ever 
having been received at all in a criminal ſuit ; and in 
bis caſe it was the ſole ground of conviction. The 
judge directed that it was admiſſible, it being prime 
facie evidence, and that primd facie evidence was ſuffi- 


cient in a criminal court to put a defendant upon his 


defence, and that it was concluſive evidence, if no 
other was oppoſed to ir. And by this means every 
maſter is now rendered criminaliy anſwerable for the 
act of his ſervant. I queſtion nevertheleſs both poſi- 
tions. If any ſuch evidence were ever before received 


=_ (which I ſomewhar doubr,) in a crown cauſe, 


I dare ſay it was merely by way of inducement and 
_ illuſtration of other evidence, and after ſuch other 


evidence had been layed as a ground for it. I dare 
venture to ſay, it was never before the ſole evidence 
upon which any conviction was founded. I never 


heard before of primd facie evidence in a crown court; 


and to go farther, and to lay it down as concluſive 


evidence there, is utterly inconſiſtent with all the 
ideas of law which I have ever imbibed. It is in 
reality changing the very conſtitution of courts, and 
making no difference between civil and criminal law; 
- between a man's making ſatisfaction out of his purſe, 


. 1 Inſt. 6th Book. « Many times juries, together with 
other matter, are much induced by preſumptions, whereof 
there be three ſorts, viz. violent, probable, and light or te- 
merary. Violenta preſumptio is many times plena probatia, as 
if one be run thorough the body with a ſword in a houſe, 
whereof he inſtantly dies, and a man is ſeen to come out 
of that houſe with a bloody ſword, and no other man was 
at that time in the houſe. Præſumptio probabilis moves lit- 
tle; but preſumptio levis ſeu temeraria moves not at all.“ 


for 
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for a loſs which another has ſuſtained by the act of his 


ſervant, and the anſweriug criminally to the ſtate in 
his own perſon, as an offender to his country, and a 
wicked man, for. what ſome body in his ſervice has 


done, without any ſpecial order. It is reverſing the 
ancient law of England upon this head; and I do 
not conceive it to be maintainable upon the grounds | 


and principles of the conſtitution. The conſequences, 
1 am ſure, will be very extenſive, and may be ex- 


tremely dangerous to all maſters, if it be once under- 


ſtcod that they may be criminally affected by the acts 


of their ſervants, who proceed upon general and not 
upon particular orders, civiliter they may, but crimi- 


naliter not. The civilians definition I know: conjec- 


tura ex certo figno proveniens, quæ, alio non addutio, pro 
veritate habetur. But with them the word certo meets 
with a very ſtrong interpretation. However we are 
to be governed, as our anceſtors once before ſaid, b 

our own merciful and wiſe laws, and not by thoſe of 


the Roman emperors. And, for my own part, I deny 


the admiſſibilicy of fuch evidence vefors: an Engliſh 


tribunal of criminal pleas. 


Tr is moſt additionally hard upon the Sade 


becauſe he was neither author, printer, re-printer, nor 
even ſeller in his own perſon, but merely an acciden- 


tal, occaſional vender, by the hand of his ſhopman, 
in the common courſe of trade, as a London book- 
ſeller, long after the original- publication, and' before 
any proſecution had been Rommenced, or was known 
to be intended upon it. 35 


Under all theſe ee this 1 vil, 
1 think, be much canvaſſed. The evidence of origi- 
nal conviction, and the ground for the final ſentence, 
when the innocency of the defendant was eſtabliſned, 
together with the kind of puniſhment inflicted, will, 


in my opinion, EY the ſobereſt «od - fulleſt in- 


quiry, 


F 
quiry, and the moſt mature reflection, as to the parti- 
cular juſtice of the preſent. caſe, and much more as to 
the future poſſible, probable, nay inevitable conſe- 
quences of ſuch law and ſuch a ſtrain of eriminal 
juriſdiction. The grand inqueſt of the nation ought 
to look to it, or the liberty of the preſs will be totally 
deſtroyed, and perſonal liberty of every. kind eee 
very precarious. | 


In libel, the information _ the publication to 
have been made with malice and ſedition, againſt the 
peace of the realm, the jurors are ſworn to the trial 
of this charge between the king and the defendant, 
and if they find him guilty, it is recorded that by 
their verdict he is found to have publiſhed with ma- 
lice and edition, and ſo they * all upon their oaths," 


It the j jury, who: bring in ſuch a verdict, believe 

the publication not to be malicious and ſeditious, that 

is, no libel, they are guilty of perjury, and, were ** 
to avow it, might be puniſhed by attaint,, 


If the judge who tries the cauſe tells them the TTY 
is not for a libel, that rhey have nothing to do with 
the criminality of the paper, and are merely to try the 
fact of the defendant's having printed and publiſhed 
ir, and whether the blanks, (if any, ) ſtand for ſuch 
and ſuch words; he miſdire&ts them, contradicts the 
doctrine and fact of the ſolemn caſe of the ſeven bi- 
ſhops, and gives the lie to the very record itſelf of the 
trial. If he permits the defendant to be put upon his 
defence by preſumptive evidence, not from any act 
of his own, but of his ſervant, he differs from all 
judges who have gone before him, and goes counter 

to the firſt principles of our conſtitution. If after 
ſuch conviction he lets a man, that he himſelf has 
declared innocent, to be ſtripped of that liberty which 

all other men enjoy, by a ſentence of his court, in 

cc W 8 of that conviction, ſuch Judge forgets, or 

| abandons 
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dee the duty of his office, and is the means of 
oppreſſion and injuſtice to the ſubject of England. It 
is impoſſible but that à caſe ſo circumſtanced muſt 


cry aloud. © It will do ſo. Even the loud voice of 


war will not drown it. When the people are ready to 


fight againſt their enemies abroad, they will not, 1 


prefurne, ſuffer any one impunedly to ou _ them 
their liberties at home. 125 „„ 


So far from there being a any Lower] in the conſideration 


of a libel, a defendant is not permitted to plead any 
Juſtification, when informed againſt. He cannot der 
mur to the charge, becauſe the paper criminated is 
no libel, but muſt plead guilty or not guilty, and let 


the whole go to the jury. It is but (ſhuffling and 
quibbling to call the innuendos, as to the blanks, the 


true meaning of the paper” which they are to try: 


it is but a circumſtance from whence, as well as from 
the whole context, the Jury are to judge what is the 


rift, purport, and true meaning of the paper, that 


is, whether it be a libel ſcandalizing the adminiſtration 


of government, and diſturbing the peace of | the king- 
dm. In many inftances it cannot be determined, 
upon the face of the record, whether it be a ma- 
licious and ſeditious publication: but much evidence 


of a circumſtantial nature, and a knowledge of many 


facts will be neceſſary to be known, before that can 
be aſcertained. The epithets are not formal infe- 
©" rences of law from the printing and publiſhing.” 


There is no particular ſet of words which the law has 


adjudged to conſtitute a libel, it may be effected by 
any words. And what is or is not malice, and what 
is or is not abuſe, ſcandal and defamation, my Lord 
Mansfield's hoſier, wine-merchant, or brother 25 
can as well diſcern and judge as Lord Mansfield 
ſelf. And the hearing it aſſerted, that “ if the; 820 


were to ſay my EN not find the hues ol a libel, or 
Food 885 
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e 
« did not find the epithets, or did nor nd any ex- 
« prefs malicious intent, it would not affect the ver- 
dict; becauſe none of theſe: things were to be 
* proved or found either way;“ nay, the being told 
all this, would not move me at all. I have read the 
great trials for ſtate libels, where the firſt lawyers for 
parts and rank, have been counſel and judges, and 
I know the contrary. Nevertheleſs, I am ſenſible of 
the artificial purpoſe for which the word expreſs has 
been thrown into the above declaration, as well as 
affect and becauſe, and why it has been given out 
that © if the jury were obliged to find whether the 
«© paper was a libel, &c. then the direction was 
«« wrong.” It may upon ſecond thoughts be more 
diſcreet to expreſs hy pothetically and guardealy what 
one ſays upon theſe tickliſn ſubjeas. The caſe of 
ſhip money teaches a little caution. But, in truth, it 
comes nearly to the fame, whether I declare, that 
if the jury did not find any expreſs malicious in- 
cc tent, it would not affect the verdict, becauſe it was 
ce not to be proved or fouud: or that the jury cannot 
6 find malice, it would vitiate their verdict; they had 
„ nothing to do with it, it was not before them.“ 
he one is abſolute and direct, the other hypothetical - 
and conditional; the one open and fair, the other 
crafty and knaviſh. The like may be obſerved of the 
flipperineſs and dubiety of the word meaning, when 
it is farther laid down, that“ if by only they meant 
4 to ſay that they did not find the meaning put upon 
<« the paper by the information, they ſhould have ac- 
* quitted him,” In the day of examination and 
danger ſhould any come, I ſee what ſubterfuges may 
be had recourſe, to and what explanations made uſe of, 
by virtue of ſuch expreſfion. But from the context, 
and from the former application of the word mean- 
| ing, it is plain that it is here uſed to o expres only the 
| | inter- 


— 
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etation of the blanks, their meaning and im» | 
port, and vor that of the information. Now, in = 


| honeſty and fair truth, doth not the information mean 


to charge the paper with being a libel, is not that its 
general and main meaning, does it not even expreſsly 
do ſo ? Is not the meaning put upon the paper by the 
information that ic is a malicious and ſeditious libel, 
and is it any more than one circumſtance adduced to 
prove this general meaning, that the ſcveral blanks 
mean ſuch and ſuch words, and that theſe laſt allude 
- and refer to ſuch paſſages of government or tranſac- 
tions, and are to be underſtood and interpreted of 


them, &c. &c. &c.? All the ſtudied artifice of theſe 
and many more parts will not affect my deliberate and 


uninvidious ſentiments of the whole matter; in a 


word, nothing of that ſort will vary the juſtice of 


0 this judgment,” by which the liberty of the preſs 
is ſtruck at. The aim is ſo evident, that it is high 
time to ring out the alarum bell in the ears of all 
mankind, to hunt down ſuch inſidious enemies to 
every thing that is moſt dear and valuable to Engliſh- 
men, and: to root out the: . e of the 
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T MEAN to 2 Fl you 9 ſome few obſervations 
L and. doubts which haye occurred to me upon the 
late adjudications in the caſes of Almon and Woodfall. 


4425 


I am a, ſpeculative, and not 2 practiſing lawyer, for 
which reaſon. it may very poſſibly happen that 1 may 


be imperfetly informed of what paſſed, or judge in- 


accurately if truly inſtructed. lowever, 1 Mall utter 


my own ſentiments ſincerel 7, diſpaſſionately, and un- 


invidiouſly, preſuming that the learned bench dif- 


charged honeſtly the duty of their offices, whether 


law. 51 2 wy 33 HERE * ee 8 "£30 M3 Ati 
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1 lars * underſtood. at * was. A belt pribeiple 15 


in the Engliſh conſtitution, and the great ſecurity of 
che perſons of thoſe who live under it, that no man 
could be found guilty. of. any crime” but by A Jury, 


and that this extended through the whole region of 


_ crimes, from treſpaſs and miſdemeanor to homicide 
and high treaſon, The law, muſt ariſe from the fact, 
and on. that account muſt go with it to the jury: It 


is therefore the duty of the judge, after the facts have 


come out, when he ſums up, to direct the jury as to 


the law, that is, to point out to them what he infers 
to be the law, from the facts proved. This is done 


that the jurors may have every thing before them, 


both the facts and the law, in order to form a proper 


concluſion, whether the defendant, upon the Whole, 


is or is not guilty of the crime charged upon him. 


Vor. IV. . 1 5 | Y © 2s ; : be... 


their. opinions be well or ill founded: in 1 and 
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His AP is the a iſſue, and their verdict is ; guilty 
or not guilty. The judge can in no calc pronounce 
an Engliſhman: gvilty of any crime; it is his country 
alone that can do it. The proſecution is at the pub- 
lic expence for the benefit of the community, and the 
power of finally judging whether any perſon arraigned 
be criminal or not is left to themſelves. The oath of 
the jurors is, that they © ſhall well and truly try, and 
ba 7 true deliverkite make between the king and the 

t priſovtets, Whom they Thall have in charge, _S 
- cording to the evidence.” The charge is what the 
* ment or information lays' to the defendant, and 
k .. idence* hu kreof ! is either internal, ſpringing from 

the nature of Itſelf, or external, what proceeds 
Wi ditward 5 55. And no body ean be tried eri. 
. BR er erkne. 1 5 ; 
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| Libel being the Aided which; 1 ne ws 
Hind [that:ſpecies' of it Which is only denominated a 
; as or ſtate libel, I ſhall confine myſelf to. that 

Alone. It. is a crime which is agreed to be undefinable, 

o it may ariſe from a multitude of variable circum- 
Wh And no Particular words conſtitute it; but 
Aer viriting falſely, maliciouſly or ſeditiouſly vi- 
Ates the fate, is allowed to be ſo and nd other. 
SGodd words made uſe of ironically will, and bad 
"words x pplied jeſtingly will not, be a del. The in- 


| * ie Uclign are what muſt determine in every cafe. 


— 


or it is hor che injury which they may have pro- 
duced, bot the'criminality of the producer, that is to 
be triecl If damages of feparation be ſought by the 
ſufferet, à civil fuit is the means of obtaihing it; if 
puniſhment be aimed at, it muſt be for ſome offence 
' againſt the public peace, and the perſon proſecuted 
muſt be proved to be criminal in his intent. A de- 
fendant in libel indiged or informed againſt can 


Flead no juſtification, bY that He: cannot on demurrer 
MD — 


K . 


beve the opinion of the court whether the writing, 
charged as a libel, be ſo or not in point of law; but 
he muſt go to iſſue upon it, becauſe the crime, and 
_ conſequently the criminalneſs of the defendant, 1 
pens upon and reſults from the nature of the act. 


This being the caſe, the whole proceeding i is agree- 
able thereto. The information charges the defendant 
wich being a libeller, in having falſely, bog: ; 
and fediriout put forth ſuch a Paper. He, as all - - 
other crumina 1 puts himſelf for trial upon his coun- 
try. The jurors, who are this country, are ſworn to 


try this charge. The crown counſel tell them the 


defendant is charged with the crime of a libel, they 
ſtate the writing, and endeayour to ſhew the jury that 
it is a falſe, wicked and ſeditious publication; ; the 
counſel of the other ſide as uniformly attempt to diſ-—- 
prove the conclufion of their adverſaries and to per- 
ſuade the jury of the contrary: And after this is 
over, the judge, in ſumming up, conſtantly makes 
obſervations upon the paper, gives the jury his opi- 
nion that it is a libel and the reafons why. If the 
jury bring in the defendant guilty, the clerk before 
recording their verdi& applies again to them thus: 
« Well then, you ſay A. B. is guilty of the treſpaſs 
 ©& or miſdemeanor in manner and form as he ſtands 
- & informed againſt or indicted, and ſo you ſay all?“ 
And the foreman anſwers for them, yes. Whereupon 
the verdict is drawn up, The jurors. do ſay upon 
0 their oaths, that A. B. maliciouſly in contempt of 
« the king and the government, and to raiſe (edition, | 
a publiſhed ſuch book againſt the peace, &c. &c.” 


But, (Credat Judzus Appella!) it is ſaid, that 
whether libel or not, and every thing relative to the 
criminal intent, is matter of law and mult therefore 
be left to the court, notwithſtanding all theſe outward 

and ville tokens to the contrary. Nay, by the late 
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judgment in Wbodfalls. Caſe, it is aid to be 2 matter 
which is not before the jury, with which they have 
nothing to do, and if they ground their verdict pro- 
feſſedly upon it, ſuch verdict will be vitiated thereby, 
In ſhort, a finding of not guilty upon, the crime, 
(that is, upon the merits,) is a nullity and can no 
ay affect the verdict. And as an argument in fu p- 

rt of this new doctrine, it is alledged that if the 
Jury ſhould find a defendant guilty, be may move in 
an arreſt of judgment, that the paper he was charged 
with and found to have publiſhed was no libel, and 
the court will enter into a conſideration of the mat- 
th and, if they think that in point of law it does 
not amount to a libel, will arreft the judgment, which 


they could not do in that mode were it matter of 
1 i Aa 121 eee FE 1 
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To theſe ne there are wagons... anfrers, 
which, ſeparately taken, would ſatisfy a plain man, 
and collectively carry the force of demonſtration. If 
the criminal intent be not before the jury, then there 
4s no treſpaſs or miſdemeager at all before them, be- 
rauſe there is no harm in publication, blanks or 
1 alteriſks;; Abſtractet from -the criminal drift. thereof 5 
and then it would be the judge and not the jury who 
Would find the defrndant guilty of the crime. But 
this is contrary to the fundamentals of the Engliſh i 
conſtitution, which require that no man ſhall be 
found guilty of any crime but by his peers; and in- 
compatible with the proceeding, at the taking of the 
verdict, above ſtated. It is inconſiftent with the in- 
formation itſelf being read to them as their charge, 
= and their being. ſworn to try and true deliverance make 
| thereon accordi ing to the evidence. For evidehct + Fn 
chatever evinces or makes to be legn the truth of any 
ropoſition, whether from reafon or from teſtimony; 
and true or effectual deliverance is to paſs their judg- 


ment upon the whole ot che charge, as they have 
WAS e ſworn 
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ſworn to d. Moreover, if the new doctrine be true, 
that their judging about the crime would vitiate and 
annul their verdict, all the judges, who have tried 
libels for chis laſt century, from the time of Lord 
Chief Juſtice Hyde down to the preſent, even Scroggs 
and Jefferies, have tranſgreſſed their duty. They 
have all let counſel tell the jury, that the crime for 
which the defendant was to be tried by them was a 
libel, and enter into proofs of it's being ſo; and they 
themſelves have all uniformly done the fans thing, 
and, after telling the jury their opinions, that the 
publication was a libel, have concluded with ſaying, 
it is left to you gentlemen, (as the ſtate and all other 
printed trials uniformly demonſtrate.) If the jury have 
nothing to do with it, ſuch diſcourſe is abſurd and 
impertinent; nay, miſchievous and criminal, if it 
vill vitiate the verdict and render it a nullity. Nays. 
the information has always been vitiouſiy drawn, inſo- 
much as it has ever accuſed the paper of being a 
falſe, malicious and ſeditious libel, and ſubmitted it 
to the jury under that deſcription, and as the crime of 
the defendant for which he was to be tried. I have 
indeed heard that of late, by ſpecial order, the word 
falſe has been left out; but, if the new doctrine be 
juſt, the words libel, malicious and ſeditious ſhould 
be lkewiſe left out, becauſe by ſtanding they mult 
miſlead a juror who liſtens to his charge and his oath. 
The clerk ſhould be directed in lieu of aſking the 
jury, © Well then you ſay the defendant is guilty of 
{© the treſpaſs and miſdemeanor as he ſtands indifted,” 
to aſk them, Well then you ſay he is the publiſher 
*« of the paper ſer forth, and that he means by the 
« blanks and aſteriſms what is interpreted thereof as 
. he ſtands charged there with.“ For the words guilty, 
treſpaſs, miſdemeanor, and indifted, import that they 
have been try ing him as a criminal and for ſome: 
crime, There is alſo one farther alteratian in the 
7 O 2 Pro- 
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proceeding Sa will be requiſite, and that is in re- 

cording this verdict. Inſtead of the form bitherto 
uſed, The jurors ſay upon their oaths. that the de- 
* ſendang maliciouſly and ſequzoully and againſt the 
«« peace publiſhed ſuch paper,” it ſhould be, that he 
6 publiſhed ſuch paper, and by the blanks and aſte- 
ec riſms meant what is interpreted thereof by the in- 
„ formation.” The fact would then be clearly all 
that was left to the jury, with the flight additional | 
matter of the meaning of the Hiatus's ; and the ge- 

neral intention and criminality of the creed 


3 would be reſerved to the bench. 


Duacer the dectrine of the day, all this i is fo 06 

right, that it muſt have taken place long ago, had 
not judges known that whether any man be a criminal 
or not, none but his peers can adjudge, let his cri- 
minality be deduced from law or fact, or from a 
mixture of both. : 


As to the flimſy 8 that were not this ſolely 
2 matter for the judges to determine, they could not 
arreſt judgment after a verdict, there is nothing in it. 
In all other crimes, whether capital or not, where no- 
body diſputes that the criminal intent is left under 
tte direction of the judge to the jury, the ſame thing 
may be done, and motions may be and are daily made 


in arreſt of judgment. If there be any legal defet 


in the record in ſetting forth and charging the crime, 
it may be taken advantage of. The principle of our 
merciful conſtitution is, that every thing ſhall incline 


7 favour of the accuſed. If he be acquitted by a 


jury, it ſhall be final, he ſhall. never be put in jeo- 

pardy again fer the ſame crime; but if he be found 
_ guilty, yet if there be diſcovered any flaw in the. in- 
| diftment, he ſhall not be debarred from moving 


| thereon in arreſt of judgment, notwichſtanding the 


verde h him. And Gs is no — grace 
3 | to 
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to Mr, Woodfall the Engliſh bookſeller i in libel, it Is 
_ equally open to Mr. Lookup the Scorch gambler in 
perjury. The intent in one crime is as much à mat- 
ter of law as in another; ; there is no difference: The 
criminality of the deed, be it what it will, upon the 
ſtate of the fact by the evidence, and under the re- 
marks, advice, and legal inſtruction of the judge, 
(uſually. called his directions, ) is left to the jury, and 
the words guilty or not guilty can be pronounced by 
no other power whatſoever. In fact, they neyer have 
been. And this is the true reaſon why judges finally 
leave the conſtruction of every act, tried as à crime, 
and libel in particular, to the jury, notwithſtanding 
they very commonly tell them that they ought to fol- 
low the directions of the court therein, becauſe the 
intent is an inference of the law. The pretence, 

therefore, that this is not before them, or left to 
them, is a e and contradicted by all Wo printed. 
tre nr 


10 my own 1 too, che any act be mali- 
cious or ſeditious, no lawyer can determine ſo well as 
a man who knows more of the; world, of the com- 
pany, friends, family, turn, views, inclinations, and 
grudges of the actor. There is nothing technical, 
profeſſional, or abſtruſe in the matter, And as a ſmall 
proof of this, no one, among the many lawyers, who 
have called it a matter of law, has yet been able to 
ſhew what maxim, rule, or poſition of law it depends 
upon. If jt be really matter of law, the fame paper 
muſt be @ malicious and Teditious libel, whether writ- 
ten by a philoſopher withdrawn from the world, or by 
a factious member of parliament, or Mr. Wilkes. 
And yet the one may ground himſelf innocently upon 
ſome public relation of misfeaſance in the miniſtry 
which he takes to. be. true and write from bis heart, 


and the, other may know the ſtory to be a lye, but 
O 4 15 5 chooſe 
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Jag to {RR ue of f it for (he ale of calumniating 
a ſet of men for the purpoſe of ſerving ſome private 
end. Would any man,, however, ſay that che crimi- 
nal intent was the ſame? And if it were not, the one 
is an innocent man, and the other a libeller. The 
former can only be anſwerable in a civil ſuit for any 
5 damages he may have occaſioned, but the latter is 

penally anſwerable to Us pak 715 a crime E 
the ſtate. 5 | 


For * A beg too RE L will now GE this 
letter, but you ſhall ſoon hear from me again, be- 
cauſe I am at a loſs to kn- w] with What propriety the 
doctrine, ſo much complained of, and delivered as di- 
rect ions at the trial, could be confirmed by the court 
of king's-bence upon mations merely in conſequence 
of the verdict; alſo how the! feugpiiſe)! in Allnon's affa'r 
an be JOY n rus 

1 am, Sis, oe . 
a os A Anericanvs. 
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IN my former * e to prove from che 


nature of the whole proceeding in libel, and from 
the univerſal practice, that the criminality, whether 5 
it be a matter of law or fact, has always been left to 
the jury. Even Scroggs, Jefferies and Holt conformed 
to this, although the two ſormer filled the office of 
chief juſtice of England, towards the cloſe of the do- 
minion of the Stuarts, and the other in the warmeſt. 
times after the revolution, and were all three perſons 
inclined to a high ſtrain of government. Pemberton, 
who ſuccerded Scroggs, I do not mention, becauſe 
he was a moderate man ; but 3 . 
. 3 to 
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to James the 2d, who preſided at the trial of the 
ſeven biſhops, royaliſt and high-flier as he was, may 
be noted as a ſignal inſtance of the truth of my aſ- 
ſertion. And the authorities I appeal to are the State 
Trials, where. the ſubject has never had more allowed 

him than was his due. This is irrefragable as to the 
uſage. Now could ſuch conduct be held by the firſt 
lawyers of the time, and yet be impertinent, or even 


queſtionable as to propriety and legality.? The aſſer- 


tion is too ſtrong to be received at once, upon a ſingle 
authori it. | | | 


Lord Mansfield wing ago eitncd from die antient 
orators, that in the judiciary kind of eloquence i it was 
required in the firſt place to eſtabliſn a crime com- 
mitted, then to ſhew of what nature that crime was, 
and laſtly who was the perpetrator of it. Therefore, 
one would conceive, that until a libel was proved to 
have been made, a jury could not find any body guilty - 
of making it. However, the preſent king's- bench 
ſcem to have reverſed the old rule. For they ſay, * 
my underſtanding does not play the truant with me,) 
the attorney- general may inform ex officio againſt any 
man as a criminal for publiſhing any paper, the jury, 


if the publication be proved, muſt find him guilty, 


and then the court will determine whether the paper 


be a libel or not, that is, whether any crime at all has 


been committed. The logic, the law, and the hu- 
maaity of thè doctrine ſeem to me to be ſo equal, 
that I cannot tell which preponderates. In the name 
of common ſenſe can any judicature find the criminal 


before the crime. Noa datur reus /ine.-crimine. | The 


former muſt depend upon and cannot precede the 
latter. Moreover, it is obviouſly an untruth to ſay, 


that “by a verdict of guilty of printing and publiſn- 


* ing only, the! jury have found the very crime they 
were to try,” unleſs HEY and publiſhing with- 


out 
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dut malice or ſedition be a crime, which mw vill . 
take upon him to advance. 


The caſe of the biſhops is DO to an Oey 
caſes, not only from the magnitude of it's object, and 
the weight of it's royal proſecutor, but in being 2 
trial at bar before the whole court. There all four 
Judges concurred in leaving the criminal intent to the 
Jury, and two of them expreſsly declared this to be a 

matter of fact, and not an inference of law. © Almoſt 

all the other trials were at ni prius, and prove only 
the opinion of one judge. But there is not a ſingle 
inſtance in the firſt fix volumes of the State Trials, 
which are all that have been publiſhed with any de- 
gree of authority, where both counſel. and judge do 
not expatiate to the jury upon the libellouſneſs of the 
+a in queſtion. In Tutchin's Caſe for printing 
e Obſeryators in 1704, (the year of Lord Mans- 
| Gield's birth,) my Lord Holt ſums up to the jury in 
theſe words: & Gentlemen of the jury, this is an in- 
** formation for publiſhing libels againſt, the queen 

« and her government, and then, after ſtating the 

proof of the publication, and reading ſome paſſages 
from The Obſervators, he goes on, © ſo that now you 
« have heard this evidence, you are to,confider whe- 
[ ther you are ſatisfied that Mr. Tutchin is gvilty of 
| | F writing, compoſing and publiſhing theſe libeis. 
«© They ſay they are innocent papers, and nothing is 

« 2 libel but what reflects upon ſome particular per- 
.  * ſon, But this is a very ſtrange doctrine, to ſay it 
1 4 ig not a libel refle&ing on government, endeavour- 
I ing to poſſeſs the people that the government is 

e male: adminiſtered by corrupt perſons, that are em- 

. * ployed in ſuch or ſuch ſtations either in the navy 
or army: For it i; very neceſſary for all govern- 
© ments that the people ſhould have a good opinion 
5 ve 1 it. "And. ns can be worſe Than to endea- 


6 vour 
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<.your to procure anifnoſities as to the n i 
cc of it: This has been always looked upon as a 
b crime, and no government can be ſafe without it 
te be puniſhed. Now you are to conſider whether 
« theſe words I have read to you do not tend to beget 
« an ill opinion of the adminiſtration of the govern- 
« ment?” Even in Harris's trial in 1679, where 
| Seroggs was the judge, and Jefferies counſel for the 
crown, they both inſiſted to the jury upon arguments 
to prove the publication a libel, and as a demonſtra- 
tion, that then it was underſtood both law and fact 
vent to the jury, the chief juſtice, upon their with- 
drawing, ſaid to them, “ If there be any thing in 
cc law, let me know it before you go out.“ In 1680, 
in Carr's trial, the ſame judge and counſel acted the 
ſame part, although they advanced the doctrines of 
late regenerated. Nevertheleſs, they neither of them 
went ſo far as to lay down, that “the jury, if they 
found the publication, by adding they did not find 
<« the paper a libel, or did not find the epithets, or 
e did not find any malicious intent, could not affect 
cc the verdict, : becauſe none of theſe things were to 
e be found one way or other. Nor did they ſay that 
© the fact of publication found by the jury was the 
« very crime they were to try; therefore clearly there 
& could be no judgment of acquittal, and judgment 
ce ought to be entered for the crown.” The deſperate 
judges of Charles and James never ventured this 
length. However, it will not be unworthy the reader 
do regard ſome of the doctrines of that day, as they 
will ſhew the ſource and the tendency of what is now 
advanced. In Carr's trial, my Lord Sctoggs was 
pleaſed to ſay, Gentlemen, I had rather Mr. Carr, 
<« with all his faults about him, ſhould go away with 
5 applauſe, and have him found not guilty, than do 
„ him wrong in one circumſtance ; for I come to try 
9 cauſes. according to truth of fact; I come not to 


plead 
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5 ey 
[72 OOTY of one fide nor another; not to ebndemn 
+. men that are innocent, not to acquit them, if they 
ate guilty. Now, it remains for you to conſider 
e hat proofs you have, as to this particular book. 
Vou very, well know that evidences cf fact are to 

be expected according to the nature of the thing. 

We are fain to retreat to ſuch probable and con- 

* e jectural evidence as the matter will bear. Even 

for men's lives, you have very often not a direct 
t proof of the fact, of the actual killing, but yet 

& you have ſuch evidence by preſumption, as ſcems 

„ reaſonable to conſcience. Certainly that ſhould- 

* goyern offences, and eſpecially when of a nature 

_ &-that reflect upon government. As for thoſe words 

« i llicite malitioiſe; I muſt recite what all the judges of 
England have declared. When by the King's com- 
e mand we were to give in our opinion what was to 

. be done in point of the regulation of the preſs, we 

1 did all ſobſeribe, that to print or publiſh any news- 
. books or pamphlets of news whatſoever is Mega! 3 

, <6: that:it: is a manifeſt intent to the breach of the 

— 8 peace, and they may be proceeded againſt by law. 

„ Suppoſe now that this thing is not ſcandalous, 
What then? If there had been no reflection in this 
e book at all, yet it is illicite, and the author ought 

'<. to be convicted for it. And that is for a public 

| l notice to all people, and efpecially Printers and 

_ <4; bookſellers. No / for the ſubject matter. It was 
cc ſillily writ, if he did not believe we underſtood: it's 

40 it muſt be with an intent people ſnould know what 
« reflections he made; and ſhall all mankind know, 
«and. ſhall they that try the cauſe not know it) If 

you fiad him guilty; and fay what he is guilty of, 

= « we will judge whether the thing imports malice or 
| no. There are ſome things that do not necrſſarily 

3 « imply malice in them. If this thing does not im- 

th Ph e Fw OO £9, according to ſen- 
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10 . « ſo that it concerns you not obe: facthing; 
i whether malicious or not, that's plain, Now, there 
emains only whether or no he was the publiſher,of 
« this book ?. For that you muſt take evidence in this 
s caſe, as you. do all the year along. Tou do not 

«© ſwear, nor ate you bound, to ſwear, here, that he 
ce was the publiſher; but, if you find him guilty, you 
« only ſwear you believe ſo. His boy brought theſe 
| « Papers to be printed. If you can't ſay he ſent 
« him, you can give no verdict while you live, if you 
« expect that. The printer ſays. he knew no other 
i perſon in the world that had any pretenſions to be 
< the author, and if he were the author, no doubt 
e but he is the publiſher.“ However, this chief 
| juſtice very. ſhortly fell under an inquiry of the houſe 
of commons for his adminiſtration of juſtice. In the 
trial of Sir Samuel Barnardiſton in 1683, my Lord 
Jefferies lets the counſel harangue upon the libellouſ- 
neſs of the letters written by Sir Sampel, and does 
himſelf the ſame through three fourths of his ſpeech 
| 5H the 3 Jury. However, he aſks . how any man ſhall 
prove another man's malice that lies in his mind, 
2 5 but from bis actions? And declares in informations 
4 for offences of this nature falſely, maliciouſly and ſe- 
* ditioufly are the formal words; if the nature of the 
« thing be ſuch as neceſſarily imports malice; re- 
« proach and ſcandal to the government, there needs 
«© no proof but of the fact done, the law ſupplies the 
c reſt. If the fact were indifferent in itſelf, then 
, to make a crime of it, the accidental- circumſtances 
'« muſt be proved.” Nevertheleſs he makes the cri- | 
minal intent the firſt head of his addreſs to the jury, 
leaves it fully to their conſideration, and tells them, 
e gentlemen, the queſtion before you is, whether the 
* defendant be guilty of writing: theſe malicious, ſe- 
e ditious letters, for that they are malicious and fac- 
6 diode, no See man can Ae in mt I: and 1 
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* thing in defence of the letters.“ He then ſtates 
the proof of the writing and publiſhing, and con- 
eludes thus, So that, gentlemen, this information 
«© ſurely,” (if ever any was,) is fully proved, as it is 
. laid, in all the parts of it. The queſtion you are 
«© to try is only, whether the defendant be guilty of 
«this offence or not guilty. It is à matter of great 
conſequence, and that has made me take fo much 
* notice of the tendency of things of this nature, 
« that we may learn to beware of theſe men. They 

* are traitors in their minds.“ The wonderful con- 

formity between ſome of the above reaſoning and that 


in a late judgment need not be pointed out; indeed 
the whole of the latter is derived from the two laſt 


mentioned chiefs. However, Jefferies fairly left both 
law and fact to the jury, and fell as much ſhort of 
 Stroppy, as this laſt hath done of Lord M.; and yet 
the conduct of Lord Chief. Juſtice Scroggs gave riſe 


to the celebrated treatiſe of Sir John Hawles, on the 
truſt and duty of petty juries, and to that of Lord 


Somers on the power and juriſdiction of grand juries, 
da en as to a K rang bl impeachment. 3 
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I B: Cl wich which the late ie 5 
eee by being called a judgment of the caurt of 


king's-bench, made me deſirous of knowing how it 


| became fo, and who gave it that name. A friend 5 
told me that it was owing to Lord Mansfield, and 


aſked me whether I did not recolle&t the court con- 
demning general warrants, without having any matter 
before them whereby they neceſſarily beeame an ob- 


2 of in that was a N for this. 
| - . There 


1 do offer to Tap! v3 
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There e eee e to the court in conſe- 
quence of the verdict in the King againſt” Woodfall, 
the one was, © ſtay the entering up of judgment on 
« the verdict, and the other, , that the verdic 
<< might be entered according u the legal import of 
« the finding of the jury.“ On the latter motion the 
counſel were encouraged to go into what paſſed” at 
the trial, and the chief Juſtice" declared it was neceF- 
"PRO! report an res $54 


| Now theſe things paſs. my EEE 88 
2 nothing can be requiſite for the court to determine 
ſuch motion, but the charge, the plea, and the find- | 
ing of the jury. I was known and is allowed to be 
clear law that the verdick muſt” be entered in the 
words i it was delivered, and © no affidavit of a juror 
can be read as to what he then thought or intended. 
There is no ground from any thing which paſſed" to 
c explain the ſenſe of the jury.“ The words after 
being received muſt ſpeak for themſelves. And 
_ © therefore it is a queſtion of law upon the face of 
de the verdict.“ The report of the evidence, the 
arguments of counſel, or directions of the judge, can- 
not be of any uſe. No ſuch collateral matter ought 
to be admitted. The court cannot traveFout of the 
record in queſt of ſomething to ground their opinion 
upon: they muſt confine themſelves to the very words 
of the finding, applying them to the information and 
Plea, and then ſee what will be their effect. Eyery 
thing elſe: is matter dehors, and Nr Lv; , | 
| lead endes a rot bis. $650)" eee ron Bt 


such report therefore was e ry OY 


nent, the legality of the judge's directions was not in 


zudgatent before the court, and they could not give 
any opinion thereon without doing what was extraju- 


dicial and itregular; and conſequently this determi- 


"ation was: A raſh and A voluntary att, and can carry 
1 e e 
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n authority whatever ts with n * not we 


know that Lord Mans field's practice needs no ſup- 
port, one uould be tempted to ſuppoſe, that theſe 
ditections were firſt ſlid in upon the court for the ſake 
of Procuring their ſanction, and afterwards into a ſu- 
perior Judicature | for the -like end. But that cannot 
bes for it is ſaid, that the law as there ſtated bas 


e been ſo often -unanimouſly agreed by the whole 


6 court, upon every report made by; Lord Mansfield 
A of a trial for a libel, that it would be improper to 
ee make it a queſtion now. And that among thoſe 
e that concurred, the bar may recollect che dead and 
de the fiving not preſene.”. Now Sir, under theſe cir- 
cumſtances 1 ſhould be "glad 6 to know 3 in what one cafe 


this ever happened, CEE 
29 | 7.34 hon 
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4 | Nothing, but a motion "fot a new. 1 po the 
ground of miſdirections to the 3j jury, could bring the 
matter before the court. Inform me, therefore, if you 

can, in what one cauſe this hath taken place within 


the laſt ſourteen yeats. From the expreſſion I ſup- 
poſe it muſt have fallen out very frequently; and my 


non- attendance at the bar has been the occaſion of no 


mM . inſtance. coming to my knowledge? The diſcourſe 
among the brotherhood Scene is ſo 


_— extrajudicial and fs incapable of being aſcer- 


tained. that this cannot be what-is meant. 


1 29 Bout if-what was ruled in the King againſt Wood- 
Yall, be intended, a8 1 conceive it is, for a compleat 


code f the law in libel; I um ſurprized to read in 
the neus papers, that the noble penner hath declined 
bees ſome plain queſtions put for the more clear 
aſcertainment of bis doctrine, and its bigding force 
25 a judgment. ; When four. months had been taken 
* finally to ſettle it, and it was officioully, intruded upon 
the great word as complete, the intimation of a doubt 
Ae its . elpec all W — of. the ſame 
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profeſſion, ſhould have produced an immediate ex- 


| planation, But that is refuſed, and the opinion is to 


remain a dark-lanthorn for political application here- 


atter. It was aſſerted in another place, that the noble 


judge avowed to every body his adjudication, and- 
wiſhed for nothing more than an opportunity of fully 


declaring it, for the ſake of certainty in ſo agitated a 


queſtion. All this only ſerves to ſhew the man! For 
an explicit reſolution of the queries muſt and will 


come, after ſix weeks more conſultation, and one o 


two farther intermediate, ambiguous anſwers. e 


To recapitulare for a moment. Sci 


one for the jury and the other for the court, but ſums 
up both to the jurors. Being grown ſtouter in 1680, 
he tells them they have nothing to do with the law 
and muſt be bound by the court's directions with re- 


ſpect to it; nevertheleſs he ſtates to them ſhortly the 
nature of the libel, and does not keep it abſolutely. 


from them. The houſe of commons fall upon his 
lordſhip, (whom Burnet repreſents as a plauſible 
ſpeaker, an indifferent lawyer, and a man of no prin- 


ciples,) and we hear no more of him. Pemberton 


h's ſucceſſor, profeſſedly ſubmits both law and fact 


to the inqueſt. Jefferies, who was put into his place, 


re-declares the law to be the province of the court 
alone, but nevertheleſs lays both that and the fact 
fully. before the jury. Lord Chief Juſtice Wrighe 


acts like Pemberton. Thus ſtood the matter under 
the Stuarts. The revolution takes place, and Holt 


for twenty years treads in the ſteps of Pemberton and 


Wright. However, it ſeems chat Raymond, who 


had been ſolicitor-general to Queen Ann's jacobite 
adminiſtration, when he became chief juſtice, renew- _ 
ed, | in 1731, the poſitions of Scroggs, by telling the 
jury they had nothing to do with the libellouſneſs f 
„ IV. „ 9 Yau. the 
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totype, in 1679, talks of law and fact in libel, the 
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the paper; and in the King againſt Franklin, e 
of the Craftſman,) only ſummed up the evidence of 
the publication and of the interpretation of particular 


words, commonly called the innuendoes. But, it is 
obſervable that the attorney- general of the time, Sir 
Philip York, although he afferted libel or not to be a 


legal conſideration; yet went at large into reaſons to 


ſatisfy the jury that the paper in queſtion was really a 


bel; and this conduct of his, under ſuch a judge, 
is a convincing proof of his own opinion, that the 


whole ought, under the direction and inſtruction of 
the court, to go to the jury. Lee for ſixteen years 


conducted himſelf, without reproach, like Pemberton, 


Wright, Holt, and Hardwicke. Then comes Lord 


Mansfield, who unites the principles of Jefferies, with _ 


the manner of Scroggs, and the conduct of Ray- 


mond, and, after fourteen years, procures his whole 


court to ſanctify this conduct, and even to go one 
ſteß farther, and to declare, that if a uy find the 


fact of publication, and the innuendoes, but ſay the 


defendant is not guilty as to the libel and criminal 


intent, ſuck: latter finding will be of no effect, and a 


general verdict of guilty "mot be. entered, for a jury 
cannot, if they will, take upon them to judge of the 


law and the fact. This adjudication makes a noiſe, 
and the public grow alarmed. His friends ſay he has 
only trod in the ſteps of his predeceſſors, the doctrine 


has been invariable, and my Lord Raym6nd in the 


| King! and Franklyn, is an authority in point. This 


ſingle inſtance of one judge, at „, pris, with-hold- 


ing the determination of the criminality of the papet 


from being inquired into, is at once erected into a 
folemn judgment in point, and called the uniform 


uſage of judges; and then the noble lord, finking 


altogether the other novelty of declaring that a find- 


ing of not guilty upon che libel would ligpify n no- 


ching, cries out, 3 * Abi * 1 T Error 
5 150 communis 
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otitis facit jus! His friends triumph and he con- 
fidently brings forth rhe ſum of his doctrine, ſaying, 


Conſcia mens recti; non civium ardor prava' jubentium. 
mentem quatit ſolidam. His ſummary, however, of li- 


bel law being couched in ambiguous terms, and 


hypothetical poſitions; his lordſhip is deſired to ſay 


explicitiy what he means, he grows indignant and 
contemptuous, refuſes and proteſts againſt any com- 


pulſory examination upon interrogatories,” though - 


framed by a lawyer, and profeſſed to be for his o¼n 
exculpation, as an injury to the liberty and freedom 


of a peer. And here we all are at preſent,” in amaze- 


ment, uncertainty, and, confuſion, Feds more 
nen can 1 mT upon this henden 36 Hot or 


Pnirkrurzzüvs gelte. pos 
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1 E FT, me now coils $5, a moment what the | 


court of king's- bench did in the caſe of Almon, He 


is proſecuted by information ex officio for vending the 
republication of Junius firſt letter. The muſæum, 
which contained this letter, is proved to be ſold by 


bis ſhopman. The judge, (Lord Mansfield,) tells 


the jury chis is preſumptive evidence, againſt the maſ- 


ter, and concluſive if not anſwered. One of the 
jurors doubts Whether the maſter, | who was abſent, 
might know of this ſale, and aſks whether i in a cri- 
minal caſe, he is at all events bound to pay ſo much 


regard to ſuch preſumptive evidence as to convict up- 


on it, unleſs anſwered by other evidence? His lord- 
ſhip declares he is. The juror ſubmits, finds the de- 
fendant guilty, but is diſſatisfied in his own con- 
ſcience, and ſwears nothing could ' have made him 


P 2 uy that 
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concur in | ſuch verdict, but the being poſitively told | 
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that ſack evidence was concluſive upon Bim. Tü 


diefendant immediately files affidavits to prove his ab- 
ſence, and ignorance of the publication, and that fo 


foon as he knew it, he forbade the fale, and returned 
the unſold copies. The republiſher and his printer 
Wear that Janius' letter was inſerted without the de- 
fendant's knowledge, and his name put to the cover 
without his privity or conſent, and that ſo ſoon as he 
and defiring his name might not appear there in fu- 
ture. The defendant himſelf ſwears to his not be- 
ing at home when the Muſzums were breugbt to his 


mop; that when he came in and obſerved his name 


to them, he immediately ſent a note to the publiſher 
complaining of it, and ſoon after, perceiving Junius“ 


| letter there, he directly gave orders for ſtopping the 


ſale, ordered the remaining copies to be put into the 
garret, and returned them the firſt opportunity. 
Another bookſeller ſwears it was cuſtomary to put 


the names of the brethren in the trade to a title- page 


without aſking leave. Morris, a barrifter, | ſwears to 


bis calling, at the defendant's for one of theſe Mu- 
 f=vms,. not thinking Junfus's letter a libel, but was 


refuſed, although he was à ſupporter of the bill of 
rights, and well known to the defendant as ſuch, and 


Although the copies were not then carried back; and 
that he immediately afterwards bought" one at a 


neighbouring bookſellers ; 5 adding alſo, that whilſt 
he was in the defendant's thop a ſtranger called for 


' "the ſame purpoſe, and was in like manner refuſed. 


And the defendant's ſhopman ſwears his Confirmation 


of all theſe particulars.” Four months after this, the 


defendant is called upon to receive judgment, when 
theſe fix affidavits are read anew and ſtand uncon- 


trad cted. Lord Mansfield retires, and my Lord 


Commiſſioner Aſton pronounces the ſentence of the 


; ts | In 11 eine of el * tales notiee that 
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. che defendant had been found guilty of publiſh-* 
ing a moſt wicked, ſeditious and malignant libel ; 


* nnd had been fully, faitly and legally 2 
„but the king wanted not to oppreſs his ſubjects 
with cruelty, be meant only to eorreét their i- 
„ ſprung errors. The court were of opinion the = 
« affidavits of the republiſher and of the deſendant 
„ jeſſened his guilt; they did not attend to the 
„others, and would pay no regard to the affidavit f 
% Morris who could, declare, (though in a paren- 
<« theſis,) that Junius' letter was not a Abel; but that 
< the bopkſellers in future might not plead ighoratice, 
« it was neceſſary to repete that the bare fact of pub- 
t lication was ſufficient conviction. The attorney- 
« geheral could not be blamed for puſhing his prayer 
for judgment in this cauſe.” The fentence upon 
the defendant was a fine of 10 marks, and to be 
bound over for his good behaviour for two years, 
himſelf in 40 ol. and ſureties in 200l. each. | 


One may obſerve that a jury could not be much 
inclined to favour Almon, who could find him 
guilty as a criminal, witheut direct proof, upon a 
preſumption drawn from the act of his ſervant, whilſt 
he himſelf was abſent. The admiſſibility of ſuch 
evidence in eriminal law might be queſtioned. And 
moſt certainly it was not concluſive upon them, if 

admitted. They might from ſome circumſtances 
within their own private knowldge have formed a con- 
trary preſumption and have found the defendant not 
guilty. And if they were gg W a fo 
were miſdirected, „„ | 


But, be this as it may, after che affidavits had been 

N read, it was clear that Almon was free from any cri- 
minal intent or defign of libelling ; he ſtood acquit- 
ted fora ton/cientize, although convicted by law. He 
Was perfectly innocent in the offs of the court. In- 
1 . deed 


+ 216 1 

- deed 1 Po not underſtand at any rate how a man 
found guilty. upon mere preſumptive evidence can be 
| aid to have been fully convicted. But nothing excites | 
my aſtoniſhment ſo much as the rejection of a lawyer's 
affidavit, in point of fact, becauſe he has differed 
from the court in point of law. The deponent it ſeems 
is a young man, warm in party, and much with the 
ſupporters of the Bill of Rights. In ſuch circum- 
ſtances he may ealily be tranſported to look upon 
animated papers againſt the admin iſtration with ap- 
Probation, and from the prejudice of | the times to 
think nothing too bad can be aſſerted of the govern- 
ment. He may perſuade himſelf that the whole is 
corrupt, pernicious, and arbitrary, from the top to 
the bottom, both in principle and practiſe. At his 
age too it is very probable that tha enthufiaſm of li- 
berty, which young men contract at the univerſity, 
from reading the republican authors of Greece and 
Rome, may not be quite worn out. And he may 
verily think that Junius gives every man no more 
than his due, that no rank or ſtation is above animad- 
verſion, and that truth can never be a libel. Now, 
if this be his ſincere opinion, and that it is poſſible I 
am well aſſuted from what I know of very ſenſible 
men in particular points, and no man can be certain it 
is not; what can excuſe the ſetting aſide his affida- 
vit? Is the court warranted to pronounce the depo- 
nent perjured ? and yet this they virtually do. There 
ſeems to be no foundation or juſtification ſor ſuch 
conduct. Becauſe a man is ſwayed in ſpeculative, 
diſputable opinions by party or company, does that 
deſtroy his credit in plain matters of fact? I he injuſ. 
tice of ſuch a pfocerding with reſpect to the defendant 
is very great, becauſe Mr. Morris's affidavit Was ex- 
tremely material; but the infamous 1 imputation thrown 
upon 2 gentleman of education, parts and, fortune, 
ow ſuch fight n would ſcarce be . 
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in Mr. Rigby or a ſet of Jolly king? men over claret, 
and muſt be a laſting reproach to a bench of grave 
judges in the ſober office of judicature. Nothing that 


he can write will be too ſevere a return for ſuch haſty 
and violent calumny. So extravagant a cenſure is a 
diſgrace to the robe of magiſtracy. For the honour 
of decried juries, I believe no twelve laymen could 
be found who would err ſo widely from the ſimple line 
of impartial Juſtice. Tae king's-bench know that 
Mr. Morris's opinion was-not fingular ; for two juries, 
that is, twenty-four good and indifferent men, had 
declared themſelves of the fame ſentiment. Were all 
theſe perjured ? Well then, was Mr. Morris under any 
bias af intereſt ? There is no pretence for the ſuggeſ- 
tion. And I will venture to affirm, his depoſing that 
Almon refuſed him, who was a friend and acquaint- 
ance, the Muſæum, when he called, and alſo a ſtranger 
in his preſence, ſo confirms the truth of Almon's juſ- 
tification that ſuch e ee Wy not Dos ſet Oy 


and Juſtice done to him. 


The ſentence is not only irreconcileable to any —— 5 a 
ciple of equity or law, but is deſtructive of itſelf, or 
felo de ſe as a lawyer would ſay; If the man was ſo 
criminal as to juſtify the laying him. under a recog- 
nizance of 40ol. for his good behaviour for two years, 
his fine ought to be heavy. How diſproportionate 
and inconliſtent is ſuch enormous ſurety with a mulct 

of 61. The inequality or iniquity is apparent. In. 


ſhort, there was no pretence for the taking of any 


ſurety in ſuch a caſe, Bur that was, the ſole object; 
for, if he will print no more political pamphlets, he 
ſuffers nothing from the ſentence; The fine or im- 
| mediate puniſhment is trifling. The trouble of pro- 
ſecution and the conſequent charge of 140}, which. 


Almon was put to, are the actual hardſhips. It is 


impoſſible to vindicate 50 ſentence 1 in any licht; and 
5 * 1 
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nnn to produce a la 4 aui a reſo- - 


lution againſt exceſſive ſureties for the behaviour, and 


- an ad of parliament for the purpoſe. No man can 
give a reaſon for this recognizance. It is oppreſſion, 
to uſea mild term. In ſhort, it looks like an oppor- 


tunity taken to revenge ſome old grudge for a former 
publication, and to be done upon a principle of re- 
gulating the preſs, that is, of laying it under a re- 


ſtraint. And in truth a court that can inflict ſuch 


ſentences would do well to ſtop the preſs: intirely. 
This ſort of judicature means to gag it. But if the 


jucdges of the king's-bench are to keep the keys of 
the preſs, and to be an office of inquiſition, it is very 
needful that they ſhould have the power of exclud- 
ing juries from judging whether books are malicious 
or feditious, and the authors or publiſhers of them 


criminals or not. I do not diſcommend therefore : 


their attempt to reſerve to themſelves the power of ad- 


judging the crime. The ſame perſons will then find 
the bookſeller guilty and ſet the fine upon him, which 
will be extremely contributary to the end in view. 
Indeed they can do nothing, unleſs they can compaſs 
this, and with it they may do what they pleaſe. At 
preſent Mr. Almon cannot forfeit his recognizance, 
before he be convicted of ſome freſh offence by a 
jury; for, I do not think Lord Mansfield will declare 


that a contempt of his court, (for which he might 


attach Mr. Almon;) and much leſs of the perforis of 


any of it's judges, would be, within the meaning of 
tte law, a forfeiture % fatto of Tuch recognizance. | 
| Nevertheleſs I am never fure what hi, lordſhip, if fo 


inclined, may not pronounce to be law. If he once 
can convict a man of a crime, which no jury ever 
had before them, there is no part of the legal frame | 


of this conftitution which he may not mould to his 
oven fancy ; and, if the juries are not to judge whe- | 


ther any * be a libel Ut, not, l — a man 
| | may 
3 ; 


| . a2 1 
may be convicted of a crime, without a jury's find- 
ing him guilty of it, that is, in ſpight of his peers | 
and country. If the finding of printing and publiſh- 
ing only, where the publication was charged to be a 
libel, be not an acquictal, but a verdict of guilty, it 
mult be the judge and not the jury who convict the 
defendant of the crime. By the way in the Caſe of _ 
Woodfall the court ſaid they grounded their award of © 
4 new trial upon the incertainty occaſioned by the 
word only, becauſe it might imply a doubt concern- 
ing the innuendoes or ſome of them at leaſt, which 
they allowed were matter for the conſideration of the 
Jury. But as Mr. Morris has ſhrewdly obſerved, that 
could not be the reaſon with my Lord Commiſſioner 
Aſton, for he declared, that © the jurors, if they find 
e any act of publication, muſt find not the ſimple 
fact of publiſbing that Public Advertiſer fold at 
the defendant's houſe, but that very libel charged 5 
<« in the information.” In fine, if once directions or 
inſtructions in point of law touehing the fact, in eri- 
minal trials are not to be left to the judgment of the 
jury, in the words of Milton, law and compulfion 
gro faſt upon thoſe things which were governed 
e heretofore by exhortation,” and the liberty of the 
Prefs will be but a name. But, I truſt, mes with not : 
in a plain matter ſuffer themſclves to be talked out of 
their ſenſes. © Let us remember ſhip-money and the | 
n the then judges. 
| Fu ANGLICANDS. | 
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PROCEEDINGS OF HIS MAJESTY'S PRIVY COUNCIL, 


- UPON AN ADDRESS or THE ASSEMBLY - OF MASSA- 


- CHUSETTS BAY, TO REMOVE GOVERNOR HUTCHINSON 


AND - LIEUTEWANT GOVERNOR OLIVER. IN THE 


EAR 1774. COLLECTED | BY Wr e e d 


ink. 0 

1 To the Right Hon. the Ear of Dartmouth. 
. (eorr) k . = 
mob 5 | 5 TDLondon, nu: 21, RT OA | 


HAVE juſt received ſrom the Houſe of Repreſen- 
tatives of the Maſſachuſett's Bay, their addreſs to 
the King, which I now encloſe, and ſend to your 
lordſhip with my humble requeſt in their behalf, that 
you would be pleaſed to preſent it to his . the, 3 


firſt convenient opportunity. ey, 1g | = 


1 have the pleaſure of hearing from that. province 


by my late letters, that a ſincere diſpoſition prevails 
in the people there to be on good terms with the 


Mother Country; that the aſſembly have declared their 
defire only to be put into the ſituation they were in 


before the ſtamp act; they aim at no novelties. And . 
it is ſaid, that having lately diſcovered, as they think, 


the authors of their grievances to be ſome of their 
own people, their een 28 nen is thence, 


much abated. WG }} 


This good Aiſpolitian of ale (will your. e 
permit me to ſay,) may be cultivated by a favourable 
anſwer to this addreſs, which I therefore ET "ou 5 
goodneſs will endeavour to obtain. 3 

With the greateſt reſpect, 

1 have the honour to be, my Lord, &e. 

1785 %%% 
Agent for the houſe of repreſentatives. 
8 | =O 


'To the Clerk of the Council i in walting,” 


585 2 bee 
8 1 *, f . | Whitehall, Dee. 3. 1773. 


. E agent Ya the 10 ſe of Repreſentatives of 
the Province of the Maſſachuſett's Bay, having deli- 
yered to Lord Dartmouth an addreſs of that houſe to 
the King, ſigned by their Speaker, complaining of 
the conduct of the Governor and Lieutenant Governor 
of that province, in reſpect to certain private letters 
yritten by them to their correſpondents in England, 
and praying that they may be removed from their 
poſts in that government; his lordſhip hath preſented 
the ſaid addreſs to his Majeſty; and his Majeſty hav- 
ing ſignified his pleaſure, that the ſaid addreſs ſhould 
be laid before his Majeſty in his privy council, I am 
directed by Lord Dartmouth to tranſmit the fame ac- 
cordingly, together with a copy of the agent's letter 
ns Hs lordſhip enen the ſaid e N 
* I am, Sir, 25 2347» 
"Your mot obedient Fend Phy 


G | 1 P O NA L L. ; 


To the Kino” 8 Moſt Excellen Majeſty. 


Moſt Gracious Soverei 0. 


WE your Majeſty s loyal ſubie ce, . the NE Pe TORR 
tives of your ancient Colony of the Maſſachuſetts Bay, 
"a general court legally afſembled, by virtue of your - 
. Majeſty's writ under the hand and ſeal of the Go- 
vernor, beg leave to lay this our humble perition be⸗ 
fore your Majeſty. 3 | nes 


Nothing but the ſenſe: of the duty we owe to our 


tovereign, and the obligation we are under to conſult 
e at the 


4 : : 


LT 
the peace and ſafety of the province, could induce us 
to remonſtrate to your Majeſty the mal- conduct of 
perſons who have heretofore had the confidence and 
eſteem of this people, and whom your Majeſty has 
been pleaſed, from the pureſt motives of rendering 
your ſubjects happy, to advance to the n ſen 
af truſt and authority in the province. 


' Your Majeſty's humble petitioners, with the deepeſt 
concern and anxiety, have ſeen the diſcords and ani- 
moſities which have too long ſubſiſted between your 

ſubjects of the parent ſtate and thoſe of the American 
colonies. - And we have trembled with apprehenſions 
that the conſequences naturally ariſing therefrom, 
would at length prove fatal to both countries. 


Permit us humbly to ſuggeſt to your Majeſty, that 
your ſubjects here have been inclined to believe, that 
the grievances which they have ſuffered, and ſtill con- 
tinue to ſuffer, have been occaſioned by your Ma- 
jeſty's miniſters and principal ſervants f unfor- 
tunately for us, miſinformrd in certain facts of very 
iüntereſting importance to us. It is for this reaſon 
that former aſſemblies have from time to time pre- 
pared a true ſtate of facts to be laid before your Ma- 
Jeſty, but their humble remonſtrances and petitions, it 
is preſumed, have by ſome means been prevented 
from reaching your royal hand; 


Your Majeſty's petitioners have y very "WER had be- | 
fore them certain papers from which they humbly 
conceive, it is moſt reaſonable to ſuppoſe, that there 
has long been a conſpiracy of evil men in this pro- 
vince, who have contemplated meaſures and formed a 
plan to advance themſelves to power and raiſe their 
own fortunes by means deſtructive of the charter of 
the province, at the expence of the quiet of the na- 
tion, and to the annihilating of the rights 2 liberties 
of: the American colonies. = | 

; | 5 ; wy 
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And we do with all due ſubmiſſion to your Mas 
jelty beg leave particularly to complain of the con- 
duct of his Excellency Thomas Hutchinſon, Eſquire, 
Governor, and the Honourable Andrew Oliver, Eſq. 
Lieutenant Governor of this your Majeſty's province, 
as having a natural and efficacious tendency to inter- 
rupt and alienate the affections of your Majefty our 
rightful ſovereign from this your loyal province, to 
deſtroy that harmony aad good-will between Great- 
Britain and this colony, which every honeſt ſubject 
would ftrive to eſtabliſh, to excite the reſentment of 
the Britiſh adminiſtration againſt this province, to de- 
feat the endeavours of our agents and friends to 
ſerve us by a fair repreſentation of our ſtate of facts, 
to prevent our humble and repeated petitions from 
reaching the ear of your Majeſty, or having their de- 
ſired effect. And finally that the ſaid Thomas Hut- 
chinſon and Andrew Oliver, have been among the 
chief inſtruments in intraducing a fleet and an army 
into this province, to- eſtabliſh and perpetuate- their 
plans, whereby they have been not only greatly in- 
ſtrumental of diſturbing the peace and harmony of 
the government, and cauſing unnatural and hatefp} 
diſcords and animoſities between the ſeveral parts of 
your Majeſty's extenſive dominions, but are juſtly 
chargeable le with all that corruption of morals and all 
that confuſion, miſery, and bloodſhed, Which have 
been the natural effects of poſting an army in 5 Po- 
pulous town. | 


Wherefore we moſt ads pray ln your r Majeſty | 
would be pleaſed to remoye from their poſts in this 
government the ſaid Thomas Hutchinſon, Eſquire, 
and Andrew Oliver, Eſquire, who have by their 
above-mentioned conduct, and otherwiſe rendered 
themſelves juſtly obnoxious to your loving ſubjects, - 
| and OY. loſt their a : And place ſuch 


good 


* 
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good and faithful men in their ſtead as your + Majeſty 
7 Your great wiſdom ſhall think 8 


In the name and by order of the Houſe of Re- 
preſentatives, 


To THE LOLDS COMMITTEE OF HIS err 8 PRIVY 
a FOR e AFFAIRS, | 


The Perrin of LsnazL Mavvurr, | 


nbi ſheiwerh unto. your Lordſhips, 


'T HAT having been informed that an -addres | in 


thi name of the Houſe of Repreſentatives of His Ma- 
Jeſty's s colony of Maſſachuſett's Bay, has been preſent- 


ed to His Majeſty, by Benjamin Franklin, Eſquire, 


praying the removal of His Majeſty's Governor and 
Lieutenant Governor, which is appointed to be taken 


into conſideration on Tueſday: next: Your petitioner, 


on the bebalf- of the ſaid Governor and Lieutenant 
Governor, humbly prays, that he may be heard by 


counſel in relation to the ſame, before ow: STO - 


ſhall make oo _ on the Rid adde, 
3 ISRAEL. Mavpurr. 


' THO. CUSHING, Speakers 


— { oz ma 
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Ar THE COUNCIL CHAMBER, JAN. 1, 1% 


Preſent, Lord Preſident, the Secretaries of State, and 
many other Lords. 5 | 


Dr. F ranklin and Mr. a 
Mr. Mauduit and Mr. Wedderburn. 


Dr. Franklin's Letter, and the Addreſs, Mr. Pow- 
nal's Letter, and Mr. Mauduit's Petition, were read. 
16 went be Mr. Wedderburn. | 
The Addreſs mentions certain papers. I would wiſh 
to be informed what are thoſe eber 
Dr. Franklin. 
| They are the „Letters of Mr. EHutchinſon nd? Mr. 
CU | 
Die 
Have) you wat them ? - 
| >” Dr: Franklin. 
No, but here are atteſted copies. 


Court. 


Do you not mean to found a charge upon chem 7 
if you do, you. muſt produce the letters. 


133 Dr. Franklin. | ; 
Theſe copies are atteſted by ſeveral gentlemen. at 
| Ba and a _ Public. . 8 
1 Mr. Wedderburn. 85 8 

My Lords, + ve ſhall not take advantage of any im- 


perfection in the proof. We admit that the letters 
are Mr. Hutchinſon's and Mr. Oliver's hand writing: 


reſerving to ourſelves the right of inquiring how hey i 


were © CRE. 


Dr. Franklin. 


—— —— — 
—— nn SENT ence Lore 


ww. | 
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Dr. Franklin. 


I did not expel that counſel would have been em- 
as on bi occaſion. 


Court. 


HFlad you not notice ſent you of Mr. Mauduit's 
having petitioned to be heard by counſel on behalf of 
the * and Lieutenant Governor ? 


. 2 7 , Dr. Franklin. 


I did receive ſuch notice, but I thought that this 
had been a matter of politics and not of law, and 
have not n any counſel. 


Doutt. | 
Where a charge is brought, the parties hind a right | 
to be heard by oovprn or not, as they chuſe. | 


Mr. Mauduit. : 


My. Lords, I am not a native of that country, as 
theſe gentlemen are. I well know Dr. Franklin 8 
abilities, and wiſh to put the defence of my friends : 
more upon a parity with the attack; he will not 0 
therefore wonder that I chuſe to appear before your 
lordſhips with the aſſiſtance of counſel. My friends, 
in their letters to me, have defired, (if any proceed- 
ings, as they ſay, ſhould be had upon this addreſs,) 
that they may have a hearing in their own juſtification, 
that their innocence may be fully cleared, and their 
| honour vindicated; and have made provifion accord - 
\ ingly. ] do not think myſelf at liberty therefore to 
give up the aſſiſtance of my. counſel, in defending, 


them * this unjuſt accuſation. 


1 „ TOTS th 
= De. Franklin may have the aſſiſtance W a 2 | fre 
3 . chuſe. ä = 
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- Iv Franklin. 4 43:94 5 


I deſire to have counſel. | mole?) 
| Court ee cd nks 


What time ſhall you wane?” ahne 5 wi 
: "Dk. Franklin. „ 5 4 
Three weeks. nE 


Ordered, That the further see by « on 


* 15 MS. * " „ ks Ba £s 
v 4s : 1 1 0 * * * fr * 
: | NM : f 54 1 
1 3 5 1 * : * 
1 * & $3 oy - . » : 1 4 = 
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The ſubſlance of that part of Mr. dn bur Spurt 
obich related to the —— and 1 2 * — 9 10 
0 ene 1 Eetters. : F e Lb doc 


| Counſel fo the a., 


e e e „„ 
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con nfel for the Govethor and 8 Gene 


Mx. YEANDEY BURN, 


T3y 5 « 
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ar THE Council, CHAMBER. 3 
 Soturdey, Jan. 29, 1774. „ 


Preſent, Lord Preſdens and 3 5 Lords, WE, g 
Mu. WappraaUaX, 5 "ING 5 5 


* LORDS, 
THE caſe, which now comes bete your ford. 


ſhips, is juſtly entitled to all that attention, which, 
from the preſence of fo great a number of lords; and 
of ſo large an audience, it appears to have excited. 
It is a queſtion of no leſs magnitude, than whether 


the crown ſhall ever have it in its 1 to employ 4 
| dns IV. 55 oe faith- 


T7 ea } 


faithful and ſteady ſcrvant i by nien of 2 


Colony. 


In the appointment of Mr. 1 his Ma- 
jeſty's choice followed the wiſhes of his people; and 


no other man could have been named, in whom ſo 


many favourable circumſtances concurred | to recom- 
mend him. 2 | 

A native of the country, bote anceſtors were 
among its firſt ſettlers. A gentleman, who had for 
many years preſided in their law courts; of tried in- 
tegrity; of confeſſed abilities; and who had long 
employed thoſe abilities, in the fydy of their * 
and original conſtitution. 


My lords, if ſuch a man, without, their attempting, 


to alledge one ſingle act of miſconduct, during the 


four years, in which he has been Governor, is to be 


born down by the mere ſurmiſes of this Addreſs, it 
muſt then become a caſe of fil greater magnitude, 
and ever be a matter of doubr, whether the Colony 


ſhall-henceforward pay reſpect ; to a ee derived 


from this country. 


£ oy F: 
# 


| A charge of ſome ther owners is now preferred 
againſt ' theſe | gentlemen! by this' Addreſs; and the 
prayer of it is, that his Myclty would | ene them 


by a diſgraceful removal. 


If they ſhall appear to have. pm 1 the 
rights of the crown, or to have invaded the rights of 
the people, your lordſhips doubtleſs will then adviſe 
his Majeſty no longer to truſt his authority with FRO 
who have abuſed it. 


But if no crime is . to ak. no act 4 wi⸗ 
5 pots proved, your lordſhips will then do the juſtice 
to their characters, which, every innocent man has a 


Ke + 3 4 


right to expect ; and grant them that protection and 


is | _ __ —ENEQUTage- 


ati 7 
„„ & = - / 


— Ki. £2 (LY 


0 237 9 FS os 
encouragement, which is due to officers in their 


| ſtation. 

My lords, this is not the place to give any opinion 
about our public tranſactions relating to the colonies, 
and J ſhall carefully avoid it. But the whole foun- 
dation of this Addreſs reſts upon events of five and 
ſix years ſtanding; and this makes it neceſſary to take 
| up the hiſtory of them from their firſt a 


In the beginning of the year 1764, * 

%% ( . / % '*% 

SAS #4 #. 8 
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* * * * 
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My lords, After having gone rag the Alder 
of this people, for the laſt ten years, and ſhewn what 
has been the behaviour of Mr. Hutchinſon in all theſe 
occurrences, and the very laudable and friendly part 
he acted on every occaſion for the good of the colony; 
I now come to conſider the argument upon that foot- 
ing, on which yy 1 rieten have choſen to 
place it. | 


They have ot to your „ the Aﬀembly 8 
Addreſs; they have read the letters; and they have 
read the cenſures paſſed on them: and, after praying 
the removal of his Majeſty's Governor and Lieutenant 
Governor, they now tell your lordſhips : There is no 
cauſe to try There is no charge There are no ac- 
euſers There are no proofs.— They ſay that the Go- 
vernor and Lieutenant- Governor are diſliked by the 
Aſſembly, and they ought to be diſmiſſed, becauſe 
they have loſt the wee of 1 ROY + Dn 
| n them. | "4 


My lands, This is ſo very cada a proceed- 


ing, that I know of no precedent, except one: but 
„„ N | that, | 


L; ne: ]; 
that, I confeſs, according to the Romap poet's report, 
is a caſe in point. 

Nusquam, ſi quid mihi credis, * 
Hunc hominem. Sed quo cecidit ſub crimine : Quiſnam 
Delator—Quibus Indicibus? Quo Teſte probavit— 
Nil horum—Verboſa et grandis epiſtola venit | 
A Capreis—Bene habet: nil plus interrogo. 


NV lords, The ade purport of this- SANE 44. 


dreſs is, that the Governor and Lieutenant-Governor 
have loſt the confidence of the people, upon account 
of ſome papers, which they have voted to be un- 
friendly to them, and that they have been amongſt 
© the chief inſtruments in introducing a fleet and 
es army into the province.”--Your lordſhips have heard 
the letters read, and are the. beſt judges of their ten- 
dency. I can appeal to your lordſhips, that it was not 
theſe letters, but their own ill conduct, which made 
it neceſſary to order the four regiments, In point of 


time it was itupoſſible: for in Mr. Hutchinſon's very 


Gaſt letter, it appears, that they had an expectation of 
troops. And they arrived in three months after. I 
could appeal too to their own knowledge: ſor the 
win collection of Sir Francis Bernard's and Gene- 
Gage's, &c. letters were before them, which indi- 
| putably ſhew the direct contrary. 585 


But as my learned friends have not attempted to 


point out the demerits of theſe letters, I need not 
enter into the defence of them. To ol them only 
innocent letters, would be greatly to depreciate them. 
They contain the ſtrongeſt proofs of Mr. Hutchinfon's 
good ſenſe; his great moderation, and his fincere-re- 
gard to the welfare of that his native province. Yet, 
for theſe it is, that they tell us be has loſt DE confi- 

dence 55 we people. 7 | 


— My 
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My lords, There cannot be a more ſtriking inſtance 
of the force of truth, than what the committee, w uo 
drew up theſe papers, exemplify in their conduct. 
la their ſecond reſolution, they acknowledge the high 
character, in which Mr. Hutchinſon ſtands upon ac- 
count of his eminent abilities. In the very outſet af 
their Addreſs, they acknowledge the good uſe which 
he had made of thoſe abilities: for he could not have 
enjoyed their confidence, as they ſay he heretofore 
did, if he had made a bad one, They acknowledge 
that this confidence ſubſiſted, at leaſt till the time of 

his being made Governor. Elſe they could not ex. 
preſs their thankfulneſs to his Majeſty as they do, and 
applaud the appointment of him, as proceeding from 
the pureſt motives of rendering his ſubjects happy. 


In the heighth of their ill will therefore to Mr. 
Hutchinſon, truth looks his enemies full in the face, 
and extorts from them a confeſſion of his merit, even 
in the very act of accuſing him. 


But, whatever be the cenſures, which the Aﬀzibly 
may have been induced to paſs on him, I will now 
give your lordſhips a proof of his enjoying the peo- 

ple's confidence, to the very time of the arrival of 
theſe letters. WE | 


' | Every one knows a there are four! nabe, in 
which the people of the colonies have more eagerly 
intereſted themſelves, than in ſettling the boundary 
lines between the ſeveral provinces. Some of your 
lordſhips may remember the long hearings which have 
been held at this board upon theſe diſputes. Of late, 
they have taken upon thetnſelves to fix the limits of 
the king's charters. An agreement was made between 
the two Aſſemblies of New York and Maſſachuſett's 
Bay, that they ſhould each appoint their Commiſſuries, 


to meet and ſettle the boundary line between the tWů WW _ 


Provinces. — them no doubt looked out for the 
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beſt men they had for that purpoſe. Zut the people 


of Maſſachuſett's Bay, after they had choſen their 


commiſſaries, ſtill thought that they could more ſe- 
curely truſt their intereſts in their hands, if Mr. Hut- 
chinſon would go along with them. To him they had 
been uſed to look, as the man, who beſt knew the 
hiſtory of their firſt ſettlements; him they conſidered 
as the ableſt defender of the province's rights: and 
had ever found in him the moſt zealous affection for 
their welfare. The party leaders perhaps might have 
been content to: loſe to the province any number of 
acres or a few townſhips, rather than. owe to Mr, 
Hutchinſon the preſervation of them. But they did 
not dare to ſet their faces againſt the general ſenſe of 
the people. The Governor was therefore requeſted to 
go with the commiſſaries. He did ſo, and ſctiled 
for them a much. better line, than they had ever ex- 
pected. And the New York and their own Com- 
mifſſaries both of them acknowledged, that the ad- 
vantage gained to the province, was chiefly owing 

to the ſupęrior boo; and abilities of Mi, Hu- 
.chinſon, - | ; 


hs far then the Goten s character ſtands fal 
and unimpeached. Whatever therefore be the foun- 
dation of this Addreſs for his removal, it muſt be 
ſomething done by him, or known of him, ſince his 
return from this ſervice juſt before the arrival of theſe 
letters. Your Lordſhips will obſerve, that his ene- 
mies don't attempt to point out a ſingle action, during 
the four years, in which he has becn Governor, as a 
\ lubje& of complaint, The whole of this Addreſs 
reſts upon the foundation of theſe letters, written be- 
fore the time, when either of theſe Gentlemen were 
poſſeſſed of the offices, from which the Aſſembly 
now aſk. their removal. They owe therefore all the 
ill which has been raiſed againſt them, and the loſs 
of that Ls which the Aﬀecbly themſelves 
| n acknon- 
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acknowledge they had | heretofore enjoyed, to Dr. 
Franklin's good office in fending back theſe letters. to 
Boſton. Dr. Franklin therefore itands in the light of 
the firſt mover and prime conductor of this whole con- 
trivance againſt his Majeſty's two Governors 3 and 
having by the help of his own ſpecial confidents and 
party leaders, firſt made the Aſſembly his agents in 
carrying on his own ſecret deſigns, he now appears 
before your lordſhips to give the ine ſtroke to the 
work of his own hands. 


How theſe letters came into the poſſeſſion of any 
one but the right owners, is ſtill a myſtery for Dr. 


Franklin to explain.— They who know the affectionate 


regard which the Whately's had for each other, and 
the tender concern they felt for the honour of their 
brother's memory, as well as their own, can witneſs 
the diſtreſſes which this occaſioned. My lords, the 
late Mr. Whately was moſt ſcrupulouſly cautious 
about his letters. We lived for many years in the 
ſtricteſt intimacy ; and in all thoſe years I never ſaw 


a ſingle letter written to him. Theſe letters I believe 


were in his cuſtody at his death. And I as firmly be- 
lieve, that without fraud, they could not have been 


got out of the cuſtody of the perſon whoſe hands they 
tell into, His brothers little wanted this additional 
aggravation to the loſs of him. Called upon by their 


correſpondents at Boſton ; anxious for vindicating 
their brother's honour and their own, they enquired; 


| gave to the parties aggrieved all the information i in : 


their power ; but never acculed, 
Your lordſhips know the train of miſchiefs WY 


followed.— But wherein had my late worthy friend or 
his family offended Dr. Fraoklin, that he ſhould firſt 


do ſo great an injury to the memory of the dead bro- 
ther, by ſecreting and ſending away his letters: and 
then, conſcious of what he had done,, ſhould keep 


4 5 him- 
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cealed, till he had ny vay" ae oe 
Ferme the murder of the other. 


1 Abr wh l of _ ens Bos > 6k 
left for five months to have their full operation, at 
length comes out a letter, which it is impoſſible to 
read without horror; expreſſive of the cooleſt and 
moſt deliberate malevolence.—My lords, what poetic 
fiction only had penned for the breaſt of a cruel 
African, Dr. Franklin has realized, and tranſcribed 
from his own. His too is the language of a 7 a 


„Know, then twas J. | 
e I forg'd the letter—I diſpos'd the picture 
4 1 hated, I deſpis'd, and I deftroy.” 


What are the motives he aſſigns for this conduct, 
1 ſhall now more deliberately conſider. 


My lords, if there be any thing held facred in-the 
mene of mankind, it is their private letters of 
friendſhip—lf there can be any ſuch private letters, 
thoſe which paſſed between the late Mr. Whately and 
Mr. Oliver are fuch—The friendſhip between the two 
families is of thirty years ſtanding during all that 
time there has been kept up an intercourſe of letters; 
firſt with Mr. Whately, the father, and then with the 
late Mr. Thomas Whately, the fon——In the courſe 
of this friendſhip, a variety of good offices have paſ- 
ſed between the two families: one of theſe fell within 
the period of theſe letters——Upon Mr, Oliver's 
daughter's coming to England with her huſband upon 
buſineſs, they were received at Nonſuch by Mrs. 
Vhately and her Tons, as the ſon and daughter of 

heir old friend and correſpondent—And accordingly 
your lordſhips will find, that one part of theſe letters 
is to return thanks for the civilities ſhewn to Mr. and 


Mrs. Spooner at N onſuch, 


Pr 
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| Theſe are the letters which Dr. Franlelin treats as 
public letters, and has thought proper to ſecrete them 
for his own private purpoſe. How he got at them, 
or in whoſe hands they were at the time of Mer. 
Whately's death, the Doctor has not yet thought pro- 
per to tell us. Till he do, he wittingly leaves the 

world at liberty to conjecture about them as they 
pleaſe, and to reaſon upon thoſe conjectures. But 
let the letters have been lodged where they may, from 
the hour of Mr. Thomas Whately's death, tliey be- 
came the property of his brother and of the Whately 
family. Dr. Franklin could not but know this, and 
that no one had a right to diſpoſe of them but they 
only — Other receivers of goods diſhonourably come 
by, may plead as a pretence for keeping them, that - 
they don't know who are the proprietors : In this caſe 
there was not the common excuſe of ignorance; the = 
Doctor new whoſe they were, and yet did not reſtore. » } | 
them to the right owner This property is as ſacred 
and as precious to gentlemen of integrity, as their fa. 
mily plate or jewels are. And no man who knows 
the Whately's, will doubt, but that they would much 
ſooner have choſen, that any perſon ſhould have taken 
their plate, and ſent it to Holland for his avarice, 
than that he ſhould have ſecreted the letters of their | 
friends, their brother's friend, and their father's friend, © | 
and ſent them away to Boſton. to r an enemy's || 
malice. | 


The reaſons aſſigned for chis, are as extraordinary 
as the tranſaction itſelf is: They are public letters, to 
public perſons, on public affairs, and intended to 
produce public, meaſures. This, my lords, is the 
firſt ; and the next reaſon aſſigned for publiſhing them 
is, becauſe the writers deſire that the contents of them 
ſhould be dc ſecret. 


Ic 


- Increaſe it. 
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Il cheſe are public letters, 1 know. not what can be 


| ee private. If a letter whoſe firſt buſineſs is to 


return thanks to an old lady of ſeventy, for her civi- 
lities at Nonſuch, be not a. private letter, it will be 
neceſſary that every man ſhould be particularly careful 
of his papers: for, after this, there never can be 


wanting a pretence for making them c. 


But ſays the Doctor, re They were written bo oublic 


d Officers. Can then a man in a Public ſtation 


have no private friends ? and write no private letters ? 
Will Dr. Franklin avow the principle, that he has a 


| right to make all private letters of your lordſhips his 


own, and to apply them to ſuch uſes as will beſt an- 


| ſwer the purpoſes. of party malevolence ? Whatever 


may have been the confidence heretofore placed in 
him, fuch a declaration will not furely contribute to 


But they were written to N in public ſtations. 
Juſt the contrary to this appears to have been the caſe: 
Dr. Franklin is too well acquainted with our hiſtory, 
not to know, that Mr. Whately, during both theſe 
years, an and for two years before and after, was only 
a private member of parliament ; and, as Mr. Oliver 
juſtly obſerves in a letter of his, T bey at Boſton 
* could not be ſuppoſed to apply to him as having 
6 an intereſt with the miniſters, when they knew that 


he was all that time voting in oppoſition to them.” 


Does then the Doctor mean, that his being a mem- 


ber of parliament placed him in a public ſtation ?— 


And will he then avow, that a gentleman's being in 
parliament is ground ſufficient for him to make his. 


letters lawful er 1 Fo fend them to his ene · 


mics? | 
But they were eines on public affairs, A by 
58 offence ! But it is a crime, of which pro- 
. „ bably 


ee ᷓ — EIS 


(239 J 
bably we all of us have been guilty; and ought not, 
ſurely, for that only, to forfeit che common rights of 
humanity. | 


But they w were bn to procure public W 
And does not every man, who writes in confidence to 
nis friend upon political ſubjects, lament any thing 


which be thinks to be wrong, and wilh to have t 


amended? And is this the crime of fo heinous a na- 
ture, as to put Mr. Whately's friends out of the com- 
mon protection? and to give to Dr. Franklin a right 
to hang them up to party rage, and to expoſe them, 
for what he knew, to the danger of having their 
n a ſecond time pull d down by popular fury. 


But the writers of them deſired Cereey True, 
they did ſo. And what man is there, who, when he 
is writing in confidence, does not with for the ſame 
thing? Does not every man ſay things to a friend, 

which he would not chuſe to have publiſhed to other 
people, and much leſs to his enemies ? Would letters 
of friendſhip be letters of friendſhip, if they con- 
tained nothing but ſuch inen W as might be 
aid to all the world? | 


If this is the caſe at all times with the confideyitnt 
;nteroghieſs of friends, in times of party. violence, there 
muſt be a thouſand things ſaid in letters, which, 
though innocent in themſelves, either by rival malice 
or party prejudice, may be turned to a very different 
conſtruction. Theſe letters themſelves have been diſ- 
torted in this manner; and ſome expreſſions in them 
cannot poſſibly be underſtood, without knowing the 
correſpondent letters, to which they refer. And when 
a factious party had got poſſeſſion of the town meet- 
ings, and led the Aſſembly into what reſolutions they 
pleaſed, and were watching for any pretence to abuſe 
| ang inſult their see is it at all to be wondered, 

| that 
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| that they did not wiſh to have the contents of their 
letters told to their enemies? 5 


When we read in theſe haven ſuch 199 8 as 
theſe: If there be no neceſſity for it, I think ir 
« would. be. beſt it ſhould not be known that this in- 
4c telligence comes from me.” Or this : I have 
*. wrote. with freedom, in confidence of my name's 
* not being uſed on the occaſion. For though 1 
< have wrote nothing but what, in my conſcience; 1 
d think an American may, upon juſt principles, ad- 
_ < vunce, and what a ſervant of the crown ought, . 
« upon all proper occaſions, to ſuggeſt; yet the 
ce many prejudices I have to combat with, may ren- 


4 der it unfit it ſhould be made public.” Or this of 


Mr. Hutchinſon's: -I muſt beg the favour of you 
. to keep ſecret every thing I write, until we are in 
* 2 more ſettled ſtate, for the party here, either by 
ve their agent, or by ſome of their emiſſaries in Lon- 
don, have ſent them every report or rumour of the 
et contents of letters wrote from hence. I hope we 
' ſhall ſee better times both here and in England.“ 
Or this again of Mr. Oliver's : * have wrote with 
« freedom; I conſider I am writing to a friend; and 
ee that I am perfectly ſafe in opening myſelf to you.” 
Upon reading theſe paſſages, which are all there are 
of this kind, a man, whoſe heart was caſt in the 


xotmmon mould of humanity, would have been apt 


xo ſay: Theſe are letters irregularly obtained: The 
writers defire that every thing they write ſhould be 
kept ſecret: they belong to Mr. Whately, who never 
injured me: I will therefore return them to the right 
owner. Dr. Franklin's reaſoning is of a very different 
aft. After having juſt before told us: Theſe are 
public letters, ſent to public perſons, deſigned for 
public purpoſes, and therefore I have a right to be- 


tray 2 he now Ys theſe are — Wien the 
| ; "Writers. 


A . 7] 
writers deſire may kn kept ſecret, and therefore L will | 
ſend them to their enemies. Prepared on both fides 
for his rival's overthrow, he makes that an argument 
for doing him hurt, which any other man would 


confider as principal e 'of the LO 
of Rc 


But, if the debring 8 be the Po a_ the 
meaſure of guilt, what then are we te think of Dr. 
Franklin's. caſe.? whoſe whole conduct in this affair 
has been ſeeret and myſterious? and who, through the 
whole courſe of it, has diſcovered. the utmoſt ſolici - 
tude to keep it ſo? My lords, My accounts ſay, that 


when theſe letters were ſent over to Boſton, ſo very _ 


deſirous was Dr. Franklin of fecrecy, that he did not 
chuſe to ſet his name to the letter which accompanied 
them. This anonymous letter expreſsly ordered, that 
it ſhould; be ſhewn to none but to a junio of fix pers 
ſons. If the Doctor chuſe it, I will name the: fix. 
The direction of every letter was exaſed, and ſtrict 
orders were given, that they ſhould be carefully re- 
turned again to London. The manner in which they 
were brought into the Aſſembly, all ſhewed the moſſ 
earneſt deſire of coneealment. Under theſe myſteri - 
ous circumſtances have the Aſſembly paſſed their en- 
ſures; and voted this Addreſs to his Majeſty againſt 
Mr. Hutchinſon and Mr. Oliver, upon account of a 
parcel of letters directed to ſome-body, they know 
not whom; and ſent from ſome- body, they know not 
where. And Dr. Franklin now appears before your 
lordſhips, wrapt up in impenetrable ſecrecy, to fup- 
rt a charge againſt his Majeſty's Governor and 
Ha ol. and expects that your lordſhips 
ſhould adviſe the puniſhing them, upon account of 
certain letters, which he will not produce, and * 
| he dares not tell bow he obtained. 


1 
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But the Doctor mm he cranſnitred en to his 
. | 


That Dr. Franklin ſent theſe letters to fach 1 
as he thought would in ſome way or other bring them 
into the Aſſembly, may be true. And accordingly, 
after an alarm of ſome dreadful diſcovery, theſe let- 
ters were produced by one ſingle perſon, pretending 
to be under an injunction to obſerve the ſtricteſt ſe- 
erecy, and to ſuffer no copies to be taken of them. 
After allowing two or three days for fame to amplify, 
and for party-malice to exaggerate; and after having 
thereby raiſed a general prejudice againſt the Gover- 
nor; at length another member tells the Aſſembly, 
that he had received from an unknown hand a copy 
of the letters; and wiſhed to have that copy com- 
pared and authenticated with the originals. After 
this, when they had brought the council into their 

meaſures, they then found their powers enlarged ; and 
' that they were at liberty to ſhew them to any one, 
provided they did not ſuffer them to go out of their 
hands ;\ and the king's Governor and Lieutenant-Go- 
vernor were permitted to look upon them only in this 
opprobrious manner, in order to render the Ay 
3 "= much the more offenſive. * | 


4 his Dr. Franklin may call tranſmitting the letters 
to his conſticuents ; and upon thoſe who know no- 
thing of the courſe of theſe proceedings, may eaſily 
impoſe the belief of it: But your lordſhips will 
readily ſee, and every man who has been an agent very 
well knows, that this is not what is meant by tranſ- 
mitting to his conſtituents. My lords, when an agent 
means to write to the Aſſembly, he addreſſes his let- 

ter to the Speaker, to be communicated to the houſe. 


And the Doctor knows, that there are many articles 


in the Journals of this tenor; “ A Err from Dr. 5 
5 Fnuklin to the Speaker, was read.” = 
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But the courſe taken with theſe letters was juſt! the 


reverſe of this. The letter which came with them 
was anonymous; though the hand was well known: 
too well perhaps known to the ſelected few, who only 
were to be allowed the fight of it.—Since' therefore 
the Doctor has told us that he tranſmitted theſe let- 
ters to his conſtituents, we know now who they are. 
His conſtituents, by his own account, muſt be this 
particular junto: for to them, and them only, were 
the letters communicated. Dr. Franklin did not 
communicate them, as their agent, to the Aſſembly : 
For whatever may have been the whiſpers of this 
junto, the Aſſembly, as an Aſſembly, does not to this. 
day know by whom the letters were ſent. And fo 
little do theſe innocent well-meaning farmers, which 
_ compoſe the bulk of the Aſſembly, know what they 
are about, that by the arts of theſe leaders, they have 
been brought to vote an Addreſs to his Majeſty to 


diſmiſs his Governor and Lieutenant-Governor, found- 


ed upon certain papers, which they have not named; 
ſent to them from ſome-body, they know not whom; 
and originally directed to ſome-body, they cannot tell 


where: for, my lords, my accounts ſay, that it did 


not appear to the houſe that theſe letters had eyer been 
in London. 


'F have FRY out to your -Jerdiliive; the. manner 
in 'which this conſpiracy againſt the Governor was 
conducted, with all its circumſtances, as the letters 
from Boſton relate them. And from this account 
your lordſhips: will not wonder that I conſider Dr. 
Franklin not ſo much in the light of an agent for the 
Aſſembly's purpoſe, as in that of a firſt mover and 
prime conductor of ir for his own; not as the Af 
ſembly's agent for avenging this dreadful conſpiracy 
of Mr. Hutchinſon againſt his native country; but 

as the actor and fecrer ſpring, by which all the 
Aſſembiy $ 
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Adrably's motions were directed: the inventor and 


_ planner of the whole contrivance. He it was 


that received and fent away Mr. Whately's letters. 
By what means he laid his hands on them, he does 


not ſay; till he do, he leaves us at liberty to ſuppoſe 


the worſt; I would wiſn to ſuggeſt the beſt. One caſe 
only mult: be excepted ; Dr. Franklin will not add 
another injury, and fay to the repreſentative of the 
Whately family, that they were any of them conſent - 


that conſent could, put him honourably in poſſeſſion 


of them, and much leſs give him a right to apply 


them to ſo unwarrantable a purpoſe. 


My lords, there is no end of this miſchief. 1 have 
now in my. hand an, expoſtulatory letter from a Mr. 
Roome, not a native of America, but ſent from Lon- 


don to Rhode Iſland, to collect in and ſue for large 
outſtanding debts there. This poor man, in a fami 
liar letter to a friend in the ſame province, expreſſes 
2 juſt indignation at the difficulties he met with in 


executing his truſt, from the iniquitous tendency of 
their laws, and of the proceedings of their courts, to 
defraud their Engliſh creditors; and then gives him 
an invitation to. come and fpend ſome time with him 
at his country houſe, and catch perch and be of their 
fiſhing: party. For this letter, the Aſſembly brought 


dim under examination, and committed him to priſon, 

' becauſe he would not anſwer to his printed name at- 
the end off one of the letters in this book a 
th occaſion he writes a letter to one of his imployers, 


Upon 


with whom he bad ſerved his clerkſhip here in Lan- 
don, expoſtulating on the cruelty and injuſtice of the 
executors ſuffering their dead brother's papers to be 
e. For he, my lords, 17 8 


; * * L . « Baton, then 3 in his 
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conception that any one elſe could have made this unn 


of letters which did not belong to him Mr. Roome 
had heard that the Boſton: letters had all been ſent 
back again ro London; and knew that their ſpeaker . 
was directed to procure his original letter, in order to 
their proceeding againſt him ſtill more ſeverely. The 
merchant here came with this letter to à friend of 
Mr. Whately's, deſiring that he would go with him 
to Mr. Whately, and join in intreating him, not to 
ſend back the letter to their Speaker, which would 


oblige him, he writes, either to fly the province, or 
elſe to ſuffer a long impriſonment. My lords, Mr. 
Whately's friend had ſcen too much of the anguiſh 
of mind under which he had been ſuffering for the 
five months fince this diſcovery. He knew that it 
would be giving him another ſtab to ſuffer a ſtranger 
abruptly to put this letter into his hands; he inform- 


8 


ed the merchant of the ſtate of ny affair, and pre- 5 


vented his going to him. * 
But what had this poor n man . to Dr. Franklin; 


that his letter ſhould be ſent back too? Mr, Hutchins '_ 


| fon and Mr. Oliver were public perſons, ! and their 
letters, according to the Doctor's new code of mora- 


lity, may be lawful prize: But Mr. Roome's is a 


name we had never heard of. Was he too a man in 
a public ſtation ? His friend, to whom he ſent this i in- 
vitation to come a fiſhing with him, was he a 3 
perſon? Could Mr. Roome, when he was writing to 

New London, imagine that he was writing a letter to 

be ſhewn to the King? and to alienate his affections 
from that royal people? Did the failing of the four 
regiments to Boſton depend upon the intelligence of a 
man at Narraganſett ? The writer of this letter could 
not have a thought of its producing public meaſures 
— Surely then the returning of this letter might have 
been omitted __ this poor man at beat might have 
"up SEM a dh es , "27: "Doe 


_— 


SED 
been ſpared. ' But all men, be they in public tations 
or in private, be they great or ſmall, all are prey that 
unſortunately fall into Dr. Franklin's hands: He 
wantonly and indiſcriminately ſends back the letters of 
all ; unfeeling of the reflection, which muſt ariſe in 
every other breaſt, that what is ſport to knw may be 
* and death to them. : 5 


But under all this weight of ſuſpicion, 3 in the full 
view of all the miſchievous train of conſequences 
which have followed from this treachery, (for ſuch 
there muſt be ſomewhere, though Dr. Franklin does 
not chuſe to let us know where to fix it,) with a 
whole province ſet in a flame; with an honeſt inno- 
cent man thrown into jail, and calling on Mr. 
Whately nat to furniſh the means of fixing him there ; by 

with a worthy family diftreſſed, in the refletions caſt 
on. their own character, and in the ſufferings brought 
upon their friends and correſpondents; ; with the me- 
mory of one brother greatly injured, and the life of 
another greatly indangered ; with all this weight of 
fuſpicion, and with all this train of miſchiefs before 
his eyes, Dr. Franklin's apathy ſets him quite at eaſe, 
and he would have us think, that he has done no- 
thing more than what any other colony agent would 

have done. He happened only to be the firſt co- 
lony agent who laid his hands on them, and he 
5 thought” it his ag th to Oe" tha to his conſti- 
bcc 8 . 11 + 


F My. lords, 1 have the EE of ks ſeveral 
very reſpectable gentlemen, who have been colony 
agents, and cannot but feel a little concern at ſeeing 
this ſtrange imputation caſt on that character. 1 have 
beard the ſentiments of ſome of them. Upon being 
aſked, whether, if they had laid their hands upon 

another gentleman's letters, they would have thought 


it r 5 to make a like uſe of them : ; My lords, 
| | Fae * 5 


* 
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they received the propoſal with horror. One of them 
ſaid, it was profaning the word duty to apply it to 
* a purpoſe; another, that if he had been their 
he would ſooner have cut off ain ur N 

than have done ſuch a thing. 8 


My lords, Dr. Franklin's mind may. 7 been fo 
poſſeſſed, with the idea of a Great American Republic, 
that he may eaſily ſlide into the language of the mi- 

niſter of a foreign independent ſtate. A foreign am- 
baſſador when reſiding here, juſt before the breaking 
out of a war, or upon particular accaſions, may bribe 
a villain} to ſteal or betray any ſtate papers; he is un- 
der the command of another ſtate, and is not amenable 
to the laws of the country where he reſides; and the 
ſecure een ram gr AF ne n 
morality- » 13 "cr ; 


But Pr. F canklin, wllkkever" be W 1 hath FY — 
ple at Boſton, while he is here at leaſt is 2 ſobſect; 7 
and if a'fubjett injure a ſubject, he is anſwerable to 
the law. And he court of chancery wink r not much 
attend to his new ſelf-created i importance. 5 


But, my lords, the rank in which Dr. r 
pears, is not even that of a province agent; he moves 
in a very inferior orbit. An agent for a province, 
your lordſhips know, is a perſon choſen by the joint 
act of the Governor, Council, and Aſfembly; after 
- which, a commiſſion is iſſued by the Secretary, under 

the o1dVines ſeal, appointing him to that office, Such 
a real colony agent, being made by the joint concur- 
rence of all the three branches of the government, 
will think it his duty to conſult the joint ſervice of 
all the three; and to contribute all he can to the 
peace, harmony, and orderly government of the 
whole; as well as to the general welfare and proſperity 
of the provibce. This at leaſt is what I learn from 
the copy books of two gentlemen, who at different 

R 2 | periods 


— 


„ 5 — 


. 1 


5 periods were agents for this very colony. But Dr? 
Franklin's appointment ſeems to have been made in 


direct oppoſition to all theſe. Upon a meſſage. from 
the Council to the Aſſembly, deſiring that they would 
join in the choice of an agent for the colony, they 
came to a reſolution, that they will not join with the 
Hohourable Board in the choice of ſuch an agent; 
but reſolve that they will chooſe an agent of their 
own ; and then, that Dr. Franklin ſnould be that 
agent. My lords, the party by whom the Aſſembly 
is now directed, did not want a man who ſhould 
think himſelf bound in duty to conſult for the peace 
and harmony of the whole government; they had 


their on private ſeparate views,” and they wanted an 


agent of their own, who ſhould be a willing inſtru- 


ment and inſtructor in the accompliſhing their own 


ſeparate purpoſes. Dr. Franklin, therefore, your lord- 
ſhips ſee, not only moves in a different orbit from 
that of other colony agents, but he gravitates alſo to 
a very different center. His great point appears to be 
to ſerve the intereſt of his party; and privately to 


15 ſupply the leaders of it with the neceſfary intelli- 


gence. Whereſoever and howſoever he can lay his 
Hands on them, he thinks it his duty to furniſh ma- 
terials for diſſentions; to ſet at variance the different 
branches of the legiſlature; and to irritate and. incenſe 
the minds of the” * ſubjects « 2m the Kings 
„ 4a e e cede, Ea Fr 


% Aur, a. the . . c the tendency of theſe gh 


e 


( 


5 Theres is a certain deadineſs which is nay re- 
niaclable in this caſe. Theſe men are perpetually 


offering every kind of inſult to the Engliſh nation. 


Setting the king's authority at defiance ; treating the 


_ parliament as uſurpers of an authority not belonging 


— _ * 
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to them; and flatly denying the ſupreme. juriſdiction 

of the Britiſh empire: And have been publiſhing 
their votes and reſolutions for this purpoſe ; and yet 
now pretend a great concern about theſe letters, as 
having a tendency to incenſe the parent ſtate againſt 
the colony. Not content with bidding defiance to 
our authority, they now offer inſult to our under- 
ſtanding :. And at the very time while they are flying 
in the King's face, would have him turn out his Go- 
vernor, becauſe he has in the mildeſt terms intimated 
his opinion, that they do not pay the reverence, hep 
| uſed to do, to the Britiſh authority. p 


My lords, we are perpetually told of men's WA 
ing the mother country againſt the colonies, of which 
I have never known a fingle inſtance: But we hear 
nothing of the vaſt variety of arts, which have been. 
made uſe of to incenſe the colonies againſt the mo- 
ther country, And in all theſe arts no one I fear has 
been a more ſucceſsful proficient, than the very man, 
who now ſtands forth as Mr, Hutchinſon's accuſer, 
My lords, as he has been pleaſed in his own letter to 
avow this accuſation, I ſhall now return the charge, 
and ſhew to your lordſhips, who it is that is the true 
incendiary, and who is the great abetter of that fac- 
tion at Boſton, which, in form of a committee of 
correſpondence, have been inflaming the whole pro- 

vince againſt his Majeſty” s government. 75, 


My lords, the language of Dr. Franklin's. 8 
correſpondents is very well known. For years paſt 
they have been boaſting of the countenance, which 
he receives in England, and the encouragement, which 
he ſends over to them at Boſton. One of their laſt 
boaſted 'advices was: Go on, abſtain from violence, 
but go on; for you have e to fear from, the - 

government here. 


+ ** 


© V3 


"My lords, from the exceſs of their zeal, theſe men 
are apt ſometimes to let out a little too much. In 


the Boſton Gazette of the 20th of September laſt is a 
letter, underſtood at Boſton to have been written by | 


Mr. Adams, one of Dr. Franklin's fix conftituents, 


which ends with the following paſſage. —< The late 


agent Mr. De Bert in one of his letters wrote, that 


Lord Hillſborough profeſſed a great regard for the 


s intereſt of America; and he thought the only 


thing that could be done to ſerve us, was to keep 
« the matter of right out of fight, The profeſſed de- 
“ fgn of that miniſter it ſeems was to ſerve us. But 
America has not yet thought it wiſe to agree to his 
s lordſhip's political plan, to wink their liberties out 
« of light, for the ſake of a temporary accommoda- 
cc tion.“ Dr. Franklin, who is perhaps as pene- 
o © Frating 2 genius as his lordſhip, extended his views 


F a little farther. I hope, ſays he, in a letter dated 


I in 1771, the colony Aſſemblies will ſhow by re- 


__ 
— 


© peated reſolves, that they know their Tights and da 


© not loſe fight of them. Our growing importance 
© will ere long compel an acknowledgment of them, 
* * and eſtabliſh and ſecure them to our poſterity.” 


And he adds, I purpoſe. to draw up a memorial 


0 ſtating our rights and grievances, and in the name 


s and behalf of the province, proteſting particularly 


* againſt the late innovations Whether Th! redreſs 
© is or is not the conſequence, I imagine 
? good uſe to keep alive our claims, and ſhow that 


\. we have not given up the conteſted points.” «Te 
15 e to have been the judgment of this great man, 


«*-that a ſtate of rights ſhould accompany a complaint 
© of grievances; and that decent and manly proteſts 
| 9 againſt particular innovations, have the ſureſt ten- 


& deney to an es” if not a e removal of 


* them.“ * 
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Your lordſhips will be pleaſed to obſerve the umd 
of Dr. Franklin's announcing his intention of drawing 
up for them ſuch a memorial, was in 1771. At the 
proper ſeaſon in the next year, there was produced a 
great work, under theſe very heads of à State of 
Rights, and a State of Grievances, and proteſts againſt 
the new innovations: But not from the preſs in Lon- 
- don ; that would not have anſwered the purpoſe. It 
was to be a memorial in the name and behalf of the 
province; and therefore was firſt to be ſent thither, 
and receive the ſtamp of their authorities. A town | 

meeting therefore was called, and a committee of cor» 
reſpondence choſen, to draw up a ſtate of their rights 
and grievances, and from the form of the reſolution 
it is pretty manifeſt, that the leaders knew already 
what the work was to be. After an adjournment the 
committee met, and produced this great twelve- 
penny book, under the very heads of a State of their 
Rights, and containing a liſt of their Grevances, with + 
remonſtrances ſufficiently ſtrong againſt what they 
call Innovations. The work was received with the 
utmoſt applauſe, and inſtantly converted into votes 
and reſolutions of the town of Boſton. And doubt- 
leſs it well deſerved it: It is a ſet of ready drawn 
| heads of a declaration for any one colony in America, 
or any one diſtant county in the kingdom, which ſhall 
chuſe to revolt from the Britiſh empire, and ſay that 
they will not be governed by the King and Parliament 

at Weſtminſter. They therefore voted that this re- 
port of their committee of correſpondence ſhould be 
printed in a pamphlet, and that fix hundred copies 
of them ſhould be diſpoſed. of to the ſelect men of 
the towns of the province, with an inflammatory let- 
ter, ſounding “ an alarm of a plan of deſpotiſm, 
** with which the adminiſtration (and the parliament) 
intended to enflave them; aud threatened them 
os " WR certain and inevitable deſtruction: : And de- 
R 4 5 ng 
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Being 12 A W WY rown-meetings, 1 fend | 
their votes and reſolutions upon this book. In 60 or 
70 villages or townſhips ſuch meetings had been held: 
And all expreſs the higheſt approbation of this excel- 
lent performance. And well they might; for it told 
them a hundred rights, of which they never had 
heard before, and a hundred grievances which they 
never before had felt. Your lordſhips ſee the votes 
and inſtructions of theſe ſeveral townſhips, in the Boſ- 
ton gazettes here before me. They are full of the 
moſt extravagant abſurdities. Such as the enthuſiaſtic 
rants of the wildeſt of my countrymen in Charles the 
Ike's days cannot equal. It is impoflible to read them 
to your lordſhips : Thoſe of Pembrok and of Marble 
head are particularly curious : but 1 ſhall take ole | 
of the town of Peterſham. | by 


„ Reſolved, That the Parliament of Great-Britain, | 
&« uſurping and exerciſing a legiſlative authority over, 
« and extorting an unrighteous revenue from theſe 
< colonies, is againſt all divine and human laws. 
« The late appointment of falaries to be paid to our 
Superior Court Judges, whoſe creation, pay, and 
e commiſſion, depend on mere will and pleaſure, 
e complete a ſyſtem of bondage equal to any ever 
& before. fabricated by the combined efforts of the 
wy ingenuity, malice, fraud, and wickedneſs of man. 


* 


11. Therefore, Reſolved, That it is the ert I 
< higheſt ſocial duty of this people, to conſider of, 
5 « and ſeck ways and means for a ſpeedy redreſs of 
"46 theſe- mighty grievances and intolerable wrongs ; 
«* and that for the obtainment of this end, this peo- 


Ly” 8 ple are warranted, by the laws of God and nature, 


* in the uſe of every rightful art, and eat de po- 
* licy, ſtratagem, yoo Torce. 


f 


— 
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ce. Ly. ee "OO it is our earneſt deſire, and we hack 
© direct you, to uſe your utmoſt influence, (as one 
«« of the legiſlative body,) to convince. the nation of 
ec Great-Britain, that the meaſures that they have 
cc meted out to us, will have a direct tendency to 
« deſtroy. both them and us; and petition the King 
« and Parliament of Great- Britain, in the moſt pathe- 
& tic and ſtriking manner, to relieve us from our 
« aggravated. grievances ; but if all this ſhould fail, 
« we recommend it to your conſideration, and direct 
. & you to move it to the conſideration. of the honour- 

e able court, whether it would not be beſt to call in 
| © the aid of ſome Proteſtant Power or Powers, re- 
« queſting that they would, ule their kind and chriſ. 
&« tian influence, with our mother. country, that ſo 
ce we may be relieved, and that brotherly love and 
„ harmony may again take place.” 2 


| Theſe are the leflons taught in Dr. Franklin's 
ſchool of politics. My lords, I do not ſay that Dr. 
Franklin is the original author of this book. Bur 
your lordſhips will give me leave to. obſerve, in the 
firſt place, that it is not very likely, that any of the 
Doctor's ſcholars at Boſton, ſhould attempt to draw 


up fuch a ſtate of rights and grievances, when the 


great man, their maſter, had given them notice that 
he ſhould himſelf. ſet about ſuch a work : and, in the 
next place, that if the Doctor ſhould not chuſe now 

to filiate the child, yet the time has been when he 
was not. aſhamed of it; for, after it had had its ope- 
ration in America, the Doctor reprinted it here, 
with a preface of his n and preſented it to his 
friends. | 


My lords, 1 have ſaid, os ſixty or Gant of FA 
townſhips had already voted: their approbation of the 
book. The evil was catching from town to town, 
and if the * part could have been engaged, 


they 
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they would have forced the reſt,) when the 83 


_ thought it his duty to interpoſe. He therefore called 


upon the Aﬀembly to diſown theſe undutiful proceed- 
ings. Had he only mentioned the diſſoyalty and evil 

tendency of them, they would probably have paſſed a 
. few reſolutions, and have ſuffered the evil to go on · 
He was well aware, that the Aſſembly could eaſil7 
vote themſelves as many privileges as they pleaſed, 
but that it was not ſo eaſy to prove their right to 
them. He, therefore, diſarmed them of their ſtrength | 
in voting, and put them under the neceſſity of prov- 
ing; and there he knew they would fail. By opening 
the ſeſſion with that very maſterly ſpeech in defence 
of the Britiſh, American conſtitution, he, for a time, 
ftunned the faction, and gave a check to the progreſs 
of their town-meetings. And though the ſame men 
were in the Aſſembly created a committee of correſ- 
pondence, to write to the Aſſemblies of the other pro- 
vinces, yet the ſpirit of the defign languiſhed, and 
but little more was then done in it. 


This, my lords, is the great and principal ground 

of their quarrel with Mr. Hutchinſon. They want a 
Governor, who ſhall know lefs than themſelves, 
whereas he makes them feel that he knows more. He 
mopped 'the train which Dr. Franklin's conſtituents 
had laid, to blow up the province into a flame, which 
from thence was to have been ſpread over the other 
provinces. This was the real provocation: and for 
this they have been ſeeking for ſome ground « ot ac- 
cuſation againſt him. 


 Aﬀeer ſifting his s conduct for the 7 years, 
in which he has been Governor, they are not able to 

point cut a ſingle action to find fault with. Their 
only recourſe is to their own ſurmiſes of what were 
the ſentiments of his heart five or ſix years ago. He 
was, 2 they ſay, « ations _—_ inſtruments in intro- 
5 85 * ducing ; 
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te * a fleet and army into the province;? »—Have 


they attempted any proof of this? No. But they 
fancy it from ſome letters of his, which do not ſay a 
fiogle word of that fort, Is it poſſible to conceive of 


a more groundleſs ee or not to ſee Wesel intent 


n 


My lords; They mean en more by" this Ad- 


dreſs, than to fix a ſtigma on the Governor by the 
accuſation, Their charge, founded upon a pretence 
of knowing fix years ago, what were Mr. Hutchin- 
ſon's thoughts, is not really deſigned for his majeſty 


in council, They know that your lordſhips will not 
take an accuſation for a proof; nor condemn without 
evidence, T hey never deſired to be brought to a 


hearing; and therefore the firſt inſtant when your 


| lordſhips call for their proofs, they fly off, and ſay 


they do not mean this as a charge, or a trial before 


your lordſhips; and they ſay truly: they meant to 


bring it before the multitude, and to addreſs the po- 


pular prejudices. The mob, they know, need only 
hear their governors accuſed, and they will be ſure 
to condemn. My lords, they boaſt at Boſton, that 


they have found this method ſueceed againſt their 


laſt Governor, and they hope to make it do againſt 
this; and by a ſecond precedent to eſtabliſh their 


power, and make all future Governors bow to their 
authority. They wiſh to erect themſelves into a 


tyranny greater than the Roman: To be able, ſitting 


in their own ſecret cabal, to dictate for the Aſſembly, 


and ſend away their verboſa et grandis epiſtola, and get 


even a virtuous Governor dragged from his ſeat, 1 
made the ſport of a Boſton mob. | 


Having turned out all other Governors, they may 


at length hope to get one of their o n. The letters 


from Boſton, for two years paſt, have intimated that 
Pr. F rapklin was aiming at Mr. W s govern- 


ment. : 
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ment. It was not eaſy before this to give credit-to 

ſuch ſurmiſes: But nothing ſurely but a too eager at- 
tention to an ambition of this ſort, could have be- 
trayed a wiſe man into ſuch a conduct as we have 


now ſeen. Whether theſe ſurmiſes are true or not, 
your lordſhips are much the beſt judges. If they 


ſhould be true, I hope that Mr. Hutchinſon will not 


meet with the leſs countenance from your lordſhips, 


For his rival's being his accuſer. Nor will your lord- 
Mips, I truſt, from what you have heard, adviſe the 


having Mr. Hutchinſon diſplaced, in order to make 


room for Dr. F ranklin as a ſucceſſor. 


With regard to his conſtituents; the factious leaders 


at Boſton, who make this complaint againſt their Go- 
vernor ; if the relating of their evil doings be crimi- 


nal, and tending to alienate his Majeſty's affections, 


muſt not the doing of them be much more ſo? Yet 
now they aſk that his Majeſty will gratify and reward 


them for doing theſe things; and that he will puniſh 


their Governor for relating them, becauſe they are ſo 
very bad that it cannot but offend his Majeſty to Wen 5 


of them. 


My Jords, if the account, given in whats "CEE of | 


hb proceedings, five years ago, tended to alienate 
his Majeſty's affections, has their conduct ever ſince 
been in any reſpect more conciliating ? Was it to con- 
fute or prevent the pernicious effect of theſe letters, 
that the good men of Boſton have lately held their 
meetings, appointed their committees, and with their 
uſual moderation deſtroyed the cargo of three -Britiſh 


ſhips? If an Engliſh Conſul, in any part of France or 
Spain, or rather Algiers or Tripoli, (for European 


Powers reſpect the law of nations, had not called 
tis an outrage on his country, he would have deſerv- 


3 ed , But if a Governor at Boſton ſhould 
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reſume to o whiſper to a friend, that he thinks it ſome= 
what more than a moderate exertion of Engliſh li- 
berty, to deſtroy the ſhips of England, to attack her 
officers, to plunder their goods, to pull down their 
houſes, or even to burn the King's ſhips of war, he 


ought to be removed; becauſe ſuch a conduct in him 
« has a natural and efficacious tendency to interrupt 


<« the harmony between Great-Britain and the colony, 
which theſe oe Wee are N 6 W means 
to eſtabliſh, | 


On the part of Mr. Hurchinſin ad: Mr. Olives | 


I am inſtructed to aſſure your lordſhips, that they feel 


no ſpark of reſentment, even at the individuals 8 


have done them this injuſtice. Their private letters 
breathe nothing but moderation. They are convinced 
that the people, though miſled, are innocent. If the 


conduct of a' few ſhould provoke a juſt indignation, 


they would be the moſt forward, and, I truſt, the 
moſt efficacious ſolicitors to avert its effects, and to 
excuſe the men. They love the ſoil, the conſtitution, 

the people of New-England ; they look with reverence 
to this country, and with affection to that. For the 
fake of the people they wiſh ſome faults corrected, 
anarchy aboliſhed, and government re-eſtabliſhed : 
But theſe ſalutary ends they wiſh to promote by the 
gentleſt means; and the abridging of no liberties, 
which a people can poſſibly uſe to its own adyantage. 
A reftraint from ſelf-deſtruction is the only reſtraint 
they deſire to be impoſed = Non HS 
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Pet The kme 8 moſt Excellent Majeſty, 


Lord Chancellor Viſcount Falmouth 
Lord Preſident Vu.iſcount Barrington 
Duke of Queenſberry Lord Le Deſpenſer 
Duke of Ancaſter Lord Cathcart 


Bord Chamberlain Lord Hyde 

Earl of Suffolñxk J. Stuart Mackeante; Eſq. 

Earl of: Denbigh © - Hans Stanley, Eſq. 

Bari of Sandwich George Onflow, Eſq. 
Bari of Rochford 0 Sir Jeffery Amherſt 

_ Earl'of Dartmouth Charles Jenkinſon, Eſq. 
 Barl:of Briſtol  _ dawg e or 8 
| Karl of Pomfrer | ee 4 N 


| Whereas there was. 8 day * at the | 3 
Wal from the Right Honourable the Lords of the 
Committee of Council for Plantation Affairs; dated 


Arc of laſt month, in the words ine 5 viz. 


+ oy: es At the Council Chamber, Whitehall, 7 
n 29th of January, 1774. 


- © By he Right Honourable the Rhode: of the. | 
£276) \Potnmnittss of Council for PSAs, 


4 


PRESENT 


ks Archbp. of Canterbury Earl of Rochford 


Lord Prefident © Earl of Marchmont 

£/Duke of Queenſberry Earl of Dartmouth | 

Earl of Suffolk * Earl of Buckinghamſhire 
Earl of Denbigh © Earl of Hardwicke 
Earl of Sandwich £ Earl of Hillſborough | 
o’: *Lard 
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Lord George Sackville © Hans Stanley, Eſq. 
Jermain Richard Rigby, Eſq. 

« Viſcount Tavyriſhend: Sir Eardley Wilmot 

© Viſcount Falmoutn Thomas Townſhend, 3 jun. 
© Lord: North „ 

« Biſhop-of London + 0 George Onflow, Eſq: 
Lord Le Deſpeacer © George Rice, Eſq. 


Lord Cathcart .- Lord Chief Ilie De 5 
Lord Hyde Gre, 5 
james Stuart Mackenzie, Sir Lawrence Dundas 

HM Eſq. ) Jeffery Amherſt 
General Conway © Sir Thomas Parker 


© Wellbore Ellis, Eſq. _ © Charles J Res Kit: 


C Sir en Elliot 


„ YOUR. Majeſty having been pleaſed by 


1 your Order in Council of the roth of laſt 


IM month. to refer unto this Committee, an Ad- 


9 dreſs of the Houſe of Repreſentatives. of the 


— Proyince of Maſſachuſett's. Bay, complaining 


bol the, conduct of Thomas Hutchinſon, Eſq. 
0 c Governor, and Andrew Oliver, Eſq. Lieute- 
1 © nagt: Governor of that Province; and humbly 
_ © praying that your Majeſty would be pleaſed to 
1 remove the ſaid Thomas Hutchinſon, Eſq. and 


. la Andrew Oliver, Eſq. from their poſts in that 


* goyernment.— -The Lords of the, Committee 
did, in obedience to your Majeſty's. ſaid order 


Wes... of reference, Proceed, on the 11th of this in- 
ſtant to take the Petition of the faid Houſe of 


0 Repreſentatives | into conſideration, and, were 
attended by Benjamin Franklin, Eſquire, filing | 


| ; s himſelf Agent. for the. ſaid Houſe of Reppeſen- | 


<. tatives, (and from whom the faid petition had 
© been, tranſmitted to the Right Honourable the 
15 Earl of Dartmouth, one of your Majeſty's 


eee Secreraries of State,) . me by 
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c Igel Mauduit, Eſquire, fran whom applica- 


tion had been made to this Committee, hum 


by praying on behalf of your Majeſty's ſaid 
= Governor and Lieutenant-Governor, that he 
© might be heard by Council in relation to the 


© Addreſs of the Houſe of Repreſentatives of the 
© faid province; and the ſaid Benjamin Franklin, 


2 Eſq. having thereupon prayed, that he might 


© in that caſe be heard alſo by his Council at a 
future day The Lords of the Committee did, 
* in compliance with the petition of the ſaid 
© Tfrael Mauduit, Eſq. and at the inſtance of the 


_ © ſaid Benjamin Franklin, Eſq. think proper to 


© appoint a future day to reſume the conſidera- 
© tion of the ſaid petition of the Houſe of Re- 
< preſentatives of Maſſachuſett's Bay, and to al- 

low Council to be heard on both ſides: ther- 


| © upon.—And their Lordſhips having been this 
day attended by Council on both ſides accord- 


© ingly, and heard all that they had to offer, 


© and having maturely weighed and conſidered 
the whole of the evidence adduced by the ſaid 
Benjamin Franklin, Eſq. upon which the ſaid 
-- < Houſe of Repreſentatiyes did come to the ſe- 
Feral reſolves, which are the foundation of their 
© © ſaid perition to your Majeſty : The Lords of 
© © © the Committee take leave to repreſent to your 
4 : FA s Majeſty, that the ſald Houſe of Repr eſenta- 
tives, have by their ſaid petition taken upon 
1 themſclves to bring a general charge againſt 
6s 6 « your Majeſty's ſaid Governor and Lieutenant- 
7. Governor, and to complain of their conduct, 
1 Bs baving a natural and efficacious tendency 
e to interrupt and alienate the affections of your 


ec Majeſty from that your Loyal Province To 


| 10 4. deſtroy that harmony and good will between 
1 93— and that Colony, which every 


| 1 4 * 1 


. 


. 16 hanolk ſubje& would ſtrive to eſtabliſh——To ; 
e. excite the reſentment of the Britiſh adminiſ- 
4 tration againſt that Province To defeat the 


e endeavours of their agents and friends to 
* ſerve them by a fair repreſentation of their 
.'< ſtate of facts To prevent their humble and 


N repeated petitions from reaching the ear of 
& your Majeſty, or having their deſired effect; 
and finally charging your Majeſty's ſaid Go- 


* vernor and Lieutenant - Governor with having 
e been among the chief inſtruments of intro- 
« ducing a fleet and an army. into that Pro- 


©. vince, to eſtabliſh and perpetuate their plans, 
ce whereby your Majeſty's ſaid Governor and 
__ © Lieutenant-Governor have been not only great- 
* ly inſtrumental of diſturbing the peace and 
« harmony of the government, and cauſing un- 


«* natural and hateful diſcords and animoſities 


ce between the ſeveral parts of your Majeſty's 
cc extenſive dominions, but are juſtly chargeable 


<< with all that corruption of morals, and all 


that confulion, miſery, and bloodſhed, which 
e have been the natural. effects of poſting an 
« army in a populous town.“ But the Lords of 


the Committee cannot but expreſs their aſ- 
-* toniſhment, that a charge of ſo ſerious and ex- 
© tenſive a nature againſt the perſons, whom 
the ſaid Houſe of Repreſentatives acknowledge 


by their. ſaid petition to have heretofore had 
© the-confidence and eſteem of the people, and 


© to have been advanced by your Majeſty: from 
mme pureſt motives of rendering your ſubjects 


18 W to the higheſt places of truſt and au- 


8 thority in that Province, ſhould have no other 


NE evidence to ſupport it but inflammatory and 
pPrecipitate reſolprions, founded " on certain 
Ver. IV. 1 ; 5 nn, ES, 


1 
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letters, written teſpectively by them, (and all 
but one before they were appointed to the poſts 
t they now hold, ) in the years 1767, 1768, and 
1769, to a gentleman then in no office under 
» © the government, in the courſe of familiar cor- 
reſpondence, and in the confidence of private 
friendſhip, and which it was ſaid, (and it was 
not denied by Mr. Franklin,) were ſurrepti- 
tiouſly obtained after his death, and ſent over 
to America, and laid before the Aſſembly of 
the Maſſachuſett's Bay; and which letters ap- 
pear to us to contain nothing reprehenſible or 
unworthy of the ſituation they were in; and we 
preſume, that it was from this impropriety, 
that the Council did diſclaim on behalf of the 
Aſſembly any intention of bringing a criminal 
ccharge againſt the Governor and Lieutenant- _ 
Governor; but ſaid that | the. petition was 
founded folely on the ground of the Gover- 
+» ©nor and Lieutenant Governor being, as they 
Aaalledged, now become obnoxious to ile people 
_ © of: the. province ;. and that it was in this light 
a wh "OE; that the ſaid petition was preſented to 
= 11% yur Majeſty—And there being no other .evi- 
15 dence now produced, than the ſaid reſolutions 
and letters, together with reſolutions of a ſi- 
milar import by the Council of the ſaid pro- 
evince, founded, as it Was Haid, on the ſame 
letters F 1 
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N be 3 of the. Committes FR ae | 
_* humbly. to report, as their opinion to your | 
Majeſty, that the aid petition is founded upon 
reſolutions, formed upon falſe and erroneous 
-  * allegations, and that the ſame is groundleſs, - 
e. enn ee, and calculated only 
; £ 95 2 7407 | - 


a5 ** > 
* T * 4 et 
- * A 1 * 1 "Vf 8 * * e — Dios * — nf 


LE 


C 
'© for the ſeditious purpoſes of keeping up à ſpi- 
© rit of clamour and diſcontent in the ſaid pro- 

© vince. And the Lords of the Committee 
do further humbly report to your Majeſty, that - 
nothing has been laid before them, which does 

or can, in their opinion, in any manner or in 

any degree, impeach the honour, integrity or 
conduct of the ſaid Governor or Lieutenant- 
Governor ; and their Lordſhips are humbly of 
opinion, that the ſaid penn mien to- be * 
miſſed.” 


His Majeſty taking the ſaid epa toad Jes” PR 

ration, was pleaſed, with the advice of his Privy 
Council, to approve thereof; and to order, that the 
ſaid petition of the Houſe of Repreſentatives of the 
province of the Maſſachuſett's Bay, be, and it is 
hereby diſmiſſed this board, as groundleſs, vexatious, 

and, ſcandalous, and calculated only for the ſeditious 

- purpoſe of keeping up a ſpirit of clamour ard diſ- 

5 contgun in 2 ſaid province, 5 : of, 


G. CHETWYND. | 
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THE DUKE OF NEWCASTEE'S LETTER, BY HIS Ma- 
* JESTY'S ORDER, TO MONSIEUR MICHELL, THE KING 

- OF PRUSSIA'S SECRETATY OF THE EMBASSY, IN 

- ANSWER TO THE MEMORIAL, AND OTHER PAPERS, 

5 © DELIVERED, BY | MONSIEUR MICHELL; TO THE DUKE 

-- OF. NEWCASTLE, ON THE 23d or 'wovakebun, | AND. 
13th or DECEMBER LAST. 


> &. 1 1 Whitehall, Feb. 8, 1753. 
1087 no time in laying before the king, the 
memorial, which you delivered to me on the 
23d of November 1. with the * that accom- 
Nn "TI 


So His majelty found the Colitchts ef it s ene 
= 70 that he would not return an anſwer to it, or 
5 take any reſolution upon it, 'till he had cauſed both 
tthbe memorial, and the Expoſition der Motifs, &c. which 
4 you put into my hands ſoon after, by way of juſti- 
fication of what had paſſed at Berlin, to be maturely 
- conſidered ; and till his majeſty ſhould thereby be en- 
abled to ſet the proceedings of the courts of admi- 
ralty here, in their true light; to the end, that his 
Pruffian Majeſty, and the whole world, might be 
rightly informed of the regularity of their conduct; 
in which they appear, to have followed the only me- 
thod, which has ever been practiſed by nations, where — 1 
diſputes of this nature could happen; and ſtrictly to 
have conformed themſelves to the law of nations, uni- 
verſally allowed to be the only rule, in ſuch caſes, 
when there is nothing ſtipulated to the contrary, by 
paricular treaties between the parties concerned, This 
; examination, and the full knowledge of the facts re- 
| ſulting from it, will ſhew, ſo clearly, the irregularity 


of the Proceedings of thoſe . to whom t 
air 
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fair was referred at Berlin; that it i$ not doubted, 
from his Pruſſian majeſty's juſtice and diſcernment, but 
that he will be convinced thereof, and will revoke the 
detention of the ſums affigned upon Silefia ; the pay- 
ment of which, his Pruſſian majeſty engaged tothe 
Empreſs Queen to take upon himſelf, and of which | 
the reimburſement was an expreſs article in the treaties, 
by which the ceſſion of that Dutchy was made. 


I., therefore, have the king's orders to {end you the 
report, made to his majeſty, upon the papers above- 
mentioned, by Sir George Lee, judge of the preroga- 
tive court; Doctor Paul, his majeſty's advocate gene. 
ral in the courts of civil law; Sir Dudley Ryder, and 
Mr. Murray, his majeſty's s attorney, and ſolicitor ge- 
neral. This report is founded on the principles of the 
law of nations, received and acknowledged by autho- 
rities, of the greateſt weight, in all countries; ſo that 
his majeſty does not Tn but ! ir Fm hure dhe 


effect deſired. „„ J 


The points, ben which o this whole affair avon. and 
which are deciſive, are, 


Firſt, That affairs of chis kind” are, and can be, 
cognizable, only in the courts belonging to that pow- 
er, where the ſeizure is made; and, conſequently, 
that the erecting fereign courts, or juriſdictions elſe · 
where, to take cognizance thereof, is contrary to the 
known practice of all nations, in the like caſes; and 
therefore, a proceeding which aone can admit. 


Secondly, That thoſe courts, which are PER 
ſtiled courts of admiralty, and which include both the 
inferior courts, and the courts of appeal, always de- 
cide according to the univerſal law of nations only; 
except in thoſe caſes, where there are particular treaties 
between the powers concerned, which have altered the 
diſ poſitions of the law of nations, or. deviate from 


them. A 
8 5 | 8 "2 5 | Tai 1 


_ 


Ca 7 


'T hirdly, That the deciſions, in bes caſes n 

: * of, appear, by the incloſed report, to have been 
made ſingly, upon the rule preſcribed by the law of 
nations; which rule is clearly eſtabliſhed, by the con- 
ſtant practice of other nations, and by the authority ue” 
the greateſt men. 


85 


Fourthly, That, in the caſe in \ queſtion, hs can- 

not even be pretended to be any treaty, that has al. 
tered this rule, or by virtue of which, the parties 
could claim any privileges, which the law of x nations 
3 does not allow them. es 3 


Fifthly, that as, in the 8 5 na juſt ariev. 
* ance can be alledged, nor the leaſt reaſon given, for 
ſaying, That juſtice has been denied, when regularly 
diemanded; and as, in moſt of the caſes complained 
bof, it was the complainants themſelves, who neglected 
the only proper means of procuring it; there cannot, 
conſequently, be any Juſt cauſe, or foundation, {or 
pri W 3 12 a 


Sinxthly, That, e even ak er might be juſ- 
rificd by the known and. general rules of the law of 
nations; it appears, by the report, and indeed from 
confiderarions, which muſt occur to every body, that 

ſoms, due to the king? S ſubjects by the Empreſs Queen, 
Azad affigned by her upon Silefia; of which ſums his 
\ Proffian majeſty took upon himſelf the payment, both 
| by the treaty of Breſlau, and by that of Dreſden, in 
conſideration of the ceſſion, of that country, and 
which, by virtue of that very ceſſion, ought to have 
been fully, and abſolutely diſcharged, Mm the year 

1743, that is to ſay, one year before any of the facts 

complained of did happen; could not, either f in juſtice 
or reaſon, or according to what is the conſtant 

practice between all the moſt 2 ohh e be 
terized, or op by way * IE 
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i e Pope in the 4 1 caſe. 80 


The ſeveral facts, which are particularly mentioned 
above, are ſo clearly ſtated, and proved, in the in- 
cloſed report; that I ſhall not repeat the particular rea- 
ſons and authorities alledged i in ſupport of them, and 175 
in juſtification of the conduct and proceedings in queſ= h 
tion. The king is perſuaded, that theſe reaſons will 


be ſufficient alſo, to determine the we pd of all 


74 1 1 4 * ' — 


Ic is material to hom upon this fubje&; wh this 


debt on Sileſia, was, contracted by the late Emperor 


Charles the Sixth; who engaged, not only to fulfil 
the conditions expreſſed in the contract, but even to 


give the creditors ſuch further ſecurity, as they might 


afterwards reaſonably aſk. This condition had been 


very ill performed by a transfer of the debt, which 
had put it in the power: of A third Pre to ſeize, and 
confiſcate it, 


0 J. Thi 


You will not 125 ee , Sir, that, in an affair, 
which- has ſo greatly alarmed the whole nation, who 


are entitled to that ptotection, which his majeſty can- 


not diſpenſe with himſelf from granting; the king has 
taken time, to have things examined to the bottom; 
and that his majeſty finds himſelf obliged, by the N 
facts, to adhere to the juſtice, and legality, of what 


has been done in his courts, and not to admit the irre- 


gular en e eee Hook: ag jos on elſe- 


* 


where. 4 2 — ape N . ü 31 


The 13 war 3 many. 1 which 3 | 
| to have convinced all Europe, how ſcrupulouſly. the 
courts here do juſtice, upon ſuch. occafions. They 


did not even avail themſelves of an open war, to ſeize, 


or detain, the effects of the enemy, when it appeared 


that thoſe effects were taken wrongfully before the war. 


This circumſtance muſt do honour to their proceed- 
| ings; and will, at t the ſame time, ſhew, that it was as 
| | 84 e 
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by little * as proper, to have recourſe ellwbere to. | 
0 proceedings, entirely new, and unuſusl. To 


* 


The king! is fully perſuaded, a bir 3 
at Berlin, has been occafioned, ſingly, by * vin 
nded informations, which his Pruſſian majeſty has 


| received, of theſe affairs: And does not at all doubt, 


but that, when his Pruſſian majeſty ſhall ſee them in 
their true light, his natural diſpoſition to juſtice and 
equity will induce him, immediately to rectify the 


| ſteps, which have been occaſioned by thoſe informa- 


tions; and to complete the payment of the debt 
charged on the Dutchy of Sileſia, ——_— to + 
ee for that purpoſe. | | 
ys 4 am, with much conſideration, 
% A 0 8 F N IS 
Your, moſt obedient, 


- bumble err, 


1 norlks "NEWCASTLE 
; "14 . "Oe: 1 


1 * 
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10 wo Keel 5 Mot: Freon wen, 


' May it phaſe. Jour Majeſy, 


I obedience to vont majeſty's 3 — 
fied to us by his Grace the Duke of Neweaſtle, 


we have taken the memorial, ſentence of the Pruſſian 


commiſſioners, and liſts marked A and B, which were 
delivered to his grace by Monf. Michell, the Pruſſi- 


an ſecretary here, on the 23d of November laſt; and 
alſo the printed Expoſition des Motifs, &c. which 


was delivered to his grace the 13th of December laſt, 
into our ſerious conſideration. And we have directed 
the proper officer to ſearch the regiſters of the court 


admiralty, and inform us how the matter EN 
from #2 


"Tow 


from the proceedings there, in relation to che Caſes 


mentioned in the ſaid liſts A and B, wich he has 
accordingly done. ; 


And your. majeſty having . us to report 
our opinion, concerning the nature and regularity ot 


the proceedings, under the Pruſſian commiſſion, men- 


tioned in the ſaid memorial; and of the claim or 
demand pretended to be founded thereupon; and 
how far the ſame are conſiſtant with, or contrary to, the 
law of nations, and any treaties fables between your 
Majeſty and the King of Pruſſia, the eſtabliſhed rules 
.. of mats Jr noon; and the Lows: of this ee 
dom: 


For the greater pee we Wag leave to ſub- 
mit our e oy the whole matter in the fol- 


lowing method: 


iſt, To ſtate the clear <fllitied aging of law. 


-2dly;? To ſtate the fact. 
3aly, To apply the law to wen fact. 


Athly, To obſerve upo n the e rules and 
reaſoning alledged in 1 faid memorial, fentence of 
the Pruffian commiſſioners, and Expoſition" des Mo- 


tifs, &c. which carry appearances of ohjections, to 
wand we thall advance 2 ON ne heads: 5 


Fit, as to dhe Leu. 


ben two powers are at.” war, they ne a ne 
to- make prizes of the ſhips, goods, and effects, of 
each other, upon the high ſeas: Whatever is the 
property of the enemy, may be acquired by cap- 
ture at ſea; but the poroperty of a friend, cannot 
ber taken, e he obſerved his neutrality. 


Hence 


| [ 276 1 
"los the law of nations has eſtabliſhed, 


That the goods of an enemy, on board the - hip 
of a friend, may be taken. 


That the lawful goods of a irc on board ans 
ſhip of an enemy, ought to be reſtored.” FELT 


© That contraband goods, going to the enemy, tho 
the property of a friend, may be taken as prize; be- 
cauſe ſupplying the enemy, with what enables him 
better to carry on the Bi is a departure from 
neutrality. 


By the maritime aka of nations, ere ahh 
immemorially received, there is an eſtabliſhment me- 
thod of determination, whether the e be, or be 
not, lawful prize, Ae 5 5 


Before the ſhip, or i can "hi diſpoſed of 4 , 
the captor, there muſt be a regular judicial proceed- 
ing, hereto both parties may be heard,. and con- 
demnation thereupon as prize, in a court of admi- 
Talty, judging by the law, of nations and treaties. - 


Fu he proper and regular court, for theſe condem- 

a 3 is 5 court 9 that un to mow the iP: 
r 4 20 

1 hevidince't to avon — e withs | 

out, coſts or damages, muſt, in the firſt inſtance, 
come merely from the ſhip taken, viz. the papers 

on board, and the examination on oath of the maſter 
and other principle officers ;. for which purpoſe, there 
we, officers of Fe 0 in. all the confiderable fa 


l 


| brought in as prize, upon general and 5 in- 2 | 
terrogatories: If there don't appear from thence 
ground to condemn, as enemies property, or contra- 
band * going to the enemy, there muſt be an 
acquittal; 


1 . 
* 


acquittal; ; unleſs from the aforeſaid evidence, tbe | 
property ſhall appear ſo doubtful, that it is reaſon- 
able to go into the further proof thereof. 5 


A claim of ſhips, or goods, muſt be ſupported by 
the oath of ſome body, at leaſt as to belief. 


The law of nations requires good faith: There- 
fore every ſhip muſt be provided with compleat and 
and genuine papers; and the maſter at leaſt n 
be privy to the truth of the tranſaction. 


\ enfore theſe rules, if there be ſafe or 3 
5 papers; if any papers be thrown. over-board ; ; if the 
maſter and officers examined in  preparatorio groſsly 
prevaricate; if proper ſhip's Papers are not on board; 
or if the maſter and crew can't ſay, whether the ſhip 
or cargo be the property of a friend or enemy, the 
law of nations allows, according to the different de- 
grees of miſbehaviour, or ſuſpicion, ariſing from the 
fault of the ſhip taken, and other circumſtances of 
the caſe, coſts to be paid, or not to be received,” by 
the claimant, in caſe of acquittal and reſtitution, - On 
the other hand, if a ſeizure is made, without pro- 
þable cauſe, the captor is adjudged to pay coſts and 
damages: For which purpoſe, all privateers are ob- 
liged to give ſecurity for their good behaviour; 
and this is ſet "my ag N en, by 
W treaties *. n 00 


| Tho! Gan the f cg panne and hs. 1 | : 
examinations, the 2 * 4 e 1 | 


-4* B. 3 Engltad: * Holland, 17 Feb. 1668. 
Art. 13.— Treaty 1 Dec. 1674. Art. 10.—Tieaty between 
England and France at St. Germains, 24 Feb. 1677. Art. 
10.— Treaty of Commerce at Ryſwick, Sept. 20, 1697, be- 
tween France and Holland, Art. 30. Treaty of Commerce 

at Utrecht, 31 March, 171 3, betweent Great Britain and 
Frnace, Art. 294, | 


0 


FF | 
to be neutral, the claiment is often W with 
time, to ſend over affidavits to ſupply that defect: 
If he will not ſhew the property, by ſufficient affida- 
vits, to be neutral, it is pre! ſumed to belong to the 
enemy. Where the property appears from evidence 
not on board the ſhip, the captor is juſtified in 
bringing her in, and excuſed paying coſts, becauſe 
be is not in fault; or, according to the circum- 


ſtances of the 8 may e ae to resin 
his coſts. 9 : 


E 7 1 the "IE of the court of V is . 

8 to be erroneous, there is in every maritime country 
a ſuperior court of reyiew, conſiſtin of the moſt 
conſiderable perſons, to which t the parties, bo think 
themſelves. aggrieved, may appeal; and this ſuperior 
court judges by the ſame rule which governs the 
court of a VIZ, the law of nations, and the 
treaties ſubſiſting with that neutral Power, whoſe ſub- : 
. is à party before them, 5 


11 no appeal is offered, it is an als ai. 
of the juſtice of the e wy: IN Hy: A 
"—— ahd- concluſive. TVS A007 


This manner of tryal ; and aajudicari 2 gene, ; 


: : alluded. 11 and Ys by . I . 1 . 


4 i 2 7 9 5 N + *F 
Nr 4 3 118 "wo 2 


3 So 8 with reſpec to courts cf; Admiralty ad- 

- Judging the Prizes taken by thoſe of their own nation, and 
with” reſpect to the Witneſſes to be examined in thoſe. caſes, 
from the following Treaties. Treaty between England and 
Holland, 17 Feb. 1668. Art. 9 and 14.— Treaty 1 Dec; 
1674. Art. 11.— Treaty, 29 April 1689. Art. 12, 13.—Trea- | 
ty between England and Spain, 23 May, 1667. Art. 23.— 
Freaty of Commerce at Ryſwick, 20 Sept. 1697. between 
France and Holland, Art. 26 and 31. Treaty be- 
tween" England and France, 3 Nov. 165. Art. 17 and 18. 
— of Commerce between England and France at St. 
SGermains, 29 March, * Art. 5 and 6.— Treaty 2 „ 

| | 3 
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Ia this method, all captures at ſea were try'd, du⸗ 


ring the laſt war, by Great Britain, France and 


Spain, and ſubmitted to by the neutral powers. In 


this method by courts of admiralty acting according 
to the law of nations, and particular treaties, all 
captures at ſea have immemorially been judged of, 
in every country of Europe. Any other method 
of tryal would be nen Au D and im- 
practicable. | 


- Tho? the law ab nations by the ——— rule, yet | 


it may, by mutual agreement. between two powers, 


be varied or departed from ; and where there is an 


alteration or exception, introduced by particular trea-. 


ties, chat is the law between the parties to the treaty; 


and the law of nations only governs ſo far as it 1s 


not derogated from by the treaty. 


Thus by t the law of nations, where two powers are 
At war, all-thips are liable to be ſtopped, and exa- 
mined to whom they belong, and whether the are 


carrying contraband to the enemy: But particular 


| St. Germains, 24. Feb. 2697. Art. 7,—Treaty of Com- 
merce between Great Britain and France, at Utrecht, 31 


March, 1713. Art. 26 and 30.— Treaty between England 
and Dathark, 29 Nov. 1669. Art. 23 and 34. Heineceius, 
who was Privy-Councellor to the King of Prutſia; and held 


In the greateſt Eſteem, in his Treatife de Navihus ob vefluram 


vetitarum mercium commiſſis, Cap. 2. Sect. 1 and 18, 19 5 
of this Method of Tryal. 


Wich reſpect to appeals or Reviews He rom, 1 


between England and Holland, 1 Dec. 1674. Art. 12, as 


it is explained by Art. 2, of the Treaty at Weſtminſter, 5 
Feb. 1715-16. Treaty between England and France, at 


St. Germains, 24 Feb. 1677, Art. 12.— Treaty of Com- | 


merce at Ryſwick, 20 Sept. 1697, between France and 
Folland, Art. 33.— Treaty of Commerce at Utrecht, 31 


March, 1713, between Great Britain and F ines, Art. 31 


and 32, nad other Treaties, 


tre aties ©: 


o 


K nm 
r III. Fr ona et — "in — — 


i 
' 
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treaties 5 enjoined a leſs. degree of 8 on the 
faith of producing ſolemn W and formal evi- 
dences of property, duly e e 


Particular treaties too have Iöberted e 1 
the law of nations, and, by agreement, declared the 
goods of a friend, on boarg the ſhip of an enemy, 

to be prize; and the goods of an ehemy; on board 
the ſhip of a friend, to be free, as appears from 
the treaties already mentioned, and many others *. 


So likewiſe, by particular treaties, ſome goods re- 


ed to be free. 


If a ſubject of the — — of pruſſia is 5 by, 
or has a demand upon any perſon here, he ought 
to apply | to your majeſty's courts of juſtice, which are 


So vice verſa, if a ſubject here is wronged by a — 
living in the dominions of his Pruſſian Majeſty, he 
\ ought to apply for redreſs in k 5 King of aa 


+ courts of juſtice. 


If the matter of complaint be a eipture 1 ths 
. war, and the queſtion relative to prize, he 
. ought to apply to the ö e to wy 


hol Wo NT 


The law of nations, founded upon Fultcs, equity, 
convenience, and the reaſon of the thing, and con- 
. firmed by long uſage, don't allow of reprizals, ex- 
cept in caſe of voilent injuries, directed or ſupport- 
ed by the ſtate, and e abſolutely denied, in re 


» Particularly by is Ts er England 
and Holland, 1 Dec. 1674. and the FORT of No: as 
„been * Britain and France. a 1 


— 


: 
. o . 1 
432 
. 49 * * 
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1 


puted contraband by che law of ena are declar- 


| equally open and indifferent to foreigner or native: 


\ 
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minime dubid, by. hs the abe and afcerwards | 


by the prince 6. 0 <s 


* 


Where the "does are lf ib; and give "ſentence. 


according to their conſcience, though it ſhould be 
erroneous, chat would be no ground for reprizals. 
Upon doubtful queſtions, different men think and 
judge differently; and all a friend. can deſire, is that 


juſtice ſhould be impartially adminiſtred to him, as 


it is to the ſubjects of that prince, in whole courts 


the matter is y Gs 7 . 


** 


Secondly, A to the reer. 


We have ſubjoined hereto two liſts, nee a 2 
thoſe marked A. and B. which were delivered to 
His Grace the Duke of Newcaſtle, by Monſ. Michell, 
with the ſaid memorial, the 23d of November laſt; 
and alſo priuted at the end of the faid Expoſition 
des Motifs, &c. From whence it will appear, that 
as to the liſt A. which contains Ine Mor" and in 
cargoes, FT | 


| 4 If ever taken, were e reſtored ws the captors them- 
ſelves, to the ſatisfaction of the Pruſians, who 
never have N in any court . of * 


here. 


2 Was reſtored 5 13 with full coſts Pol 


© damages, which were liquidated at 2801]. 12s, 1d. 
_ ſterling, 


jw 4 


| * Gratis a Jure Belli ac Paris, Lib. 3. Cap 2. Sec. 4. 5- 


Treaty between England and Holland, 31 July, 1667. ; 
Art. 31. Reprizals ſhall not be granted, till Juſtice has 
been demanded according to the ordinary courſe of Law. 


Treaty of Commerce at Ryſwick, 20 Sept. 1697. be- 


tween France and Holland, Art. 4. Reprizals ſhall not 


be granted, bat on n Denial of Justice. 


— 


Ek, RE na ä 


4 


6 


„ 
Ships were reſtored by ſentence, with freight, 
I hor ſuch of the goods as manifeſtly e to the 
enemy, and were condemned. DEE 


4 Ships were reſtored by ſentence, but the chris 

or part of them condemned as prize, or contra- 
band, and are not now alledged, in the s A. or 
B. to have been Prufſian property. | 


| 5 | Ships and- -cargoes were reſtored by ſentence, but 
the claimant ſubjected to pay coſts, becauſe, from 

the ſhip- papers, and preparatory examinations, 

there was ground to have condemned; and the 
reſtitution was decreed, meerly on the faith of 
affidavits afterwards allowed. 


* Ship and cargo was reſtored by e pon an 
appeal, but, from the circumſtances of the 1 
ture, without coſts on either 297 1 


| There need no obſervations upon this lift. As to 
the eight caſes firſt above mentioned, 8 cannot 
5 be the colour of complaint. Fe 


As to the four next, the goods muſt be igen 
| to have been -rightly condemned, either as enemy's 
property, of contraband, for they are eons now men- 
tioned in the liſts A. or B. | 


If contraband, the ſhip could Pons ihe freight 
nor coſts, and the ſentences were favourable, in re- 
| ſtoring the ſhips, upon preſumption, that the owners 

of the ſhips were not. acquainted with the nature of 

the cargo or the owners thereof. If enemy's pro- 
perty, the ſhips could not be intitled to freight, de- 

cauſe the bills of lading were falſe, and n * 

properiy to belong to Pruſfians, 


The ſhips could not be intitled to 1 W 
the cargoes, or part of them, being —— 2 the 


* were 1 . 5 EFFECT 


* 


As the fix remaining ſhips and cargoes were re- 

ſtored, the only queſtion muſt be, upon paying or 
not receiving coſts, which depends upon the circum- _ 

ſtances. of the capture, the fairneſs of the ſhip's do- 


cuments, and conduct of her crew; and neither the 


Pruſſian Commiſſioners, the ſa:d memorial, or ſaid 


Expoſition des Motifs, &c. alledge a fingle reaſon, 
why, upon the particular circumſtances of theſe len, 


the eavences were Wrong. 
| As to the liſt B. 


. = lp. on board which the ſubjects of Profnsd. 


claim to have had property, was bound to, or from, 


a port of the enemy; and many of them appeared 
to be, in part, laden with the goods of the enemy, 


either under their own, or fictious names. 
In every inſtance, where it is ſuggeſted that any 


part of the cargo belonged to a Pruſſian ſubject, 
though his property did not appear from the ſhip's 


papers, or preparatory examinations, which it ought 


to have done, ſufficient time was indulged to that 


Pruſſian ſubject, to make an affidavit, that the pro- 
perty was bona fide in him: And the affidavit, of 
the party himſelf, has been received as proof of 
the property of the n ſo as to intitle him to 
reſtitution. | 


| Where the party wo'nt ſwear at all, or ſwears eva- 
ſively, it is plain he only lends his name, to cover 
the, enemy's property, as often came out to be the 
caſe beyond the poſſibility of doubr. : 


It appears by a letter 29th of May W 9th of 
Jen 1747, from Monſ. Andtiè to his Pruſſian 


Majeſty, exhibited in a cauſe, and certified to be a 
true extract * Monſ. Michell under his hand, that 
; vor. IV. N > han N this 


v2 tad 1 4 
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„„ 
this colourable manner, of ſcreening, the goods of the 
enemy, was ſtated in the following words. 


Four majeſty's ſubjects ought not to load on 
* board neutral ſhips, any goods really belonging 
«© to the enemies of England, but to load them for 
« their own account; whereby they may ſafely ſend 
«them to any country they ſhall think proper, with- 

„ gut any riſk: Then, if privateers commit any 
« damage to the ſhips belonging to your mazeſty's 
te ſubjects; you may depend on full juſtice being 
$5: done here, as in all the like caſes hath been done.” 


Lift B, contains thirty three caſes, 


| 2 ed of them never came before a court of 
juſtice in England, but (if taken) were reſtored 
| by the captors themſelves, to He entire ſatisfac- 
tion of the owners. 


2 In ſixteen of W the 1 88 * the 
Pruſſian ſubjects, - appear to have been actually 
reſtored, by ſentence, to the. maſters of ſhips in 
wich they were laden; and, by the cuſtoms of 
the ſea, the maſter is in the s of the e. 
and anſwerable to bim. 


4: 


14 lu fourteen of the caſes, the Pruflian property 
was not verified, by the ſhip's papers, or prepara- 
tory examinations, or claiment's own affidavit, which 


he was allowed time to make. | pk 


8 0 An! the other cauſe, with reſpelt to part of | 

A Witte goods, is ſtill depending, neither party having 

moved for judgment *. And ſo conſcious were 
the claimants, that the court of admiralty did 

right, there i not an appeal, in a ſinge inſtance, 

"uh lift B, and but one, jn liſt Fe 


F 5 ; 
A : 4 . ” 
} 


* The Pruffian, has ſince applied for Judgment « on a the 


© Thirdly, 


It 2997 J; * 


© Thirdly, To apply the Law to the Fact. 5 5 5 
The fixth queſtion, in the ſaid Expoſition aps: 


| Motifs, &c. the ſtates the right of . repriſals to 


be, puiſqu' on leur a fi lona tems denie toute la Juſtice, | 


| ” ils etoient fondes de demander. re Seeks 


The ſaid memorial founds the Jaſtice, the Nee. 
of his Pruſſian Majeſt'ys having recourſe to repriſals; 
becauſe his ſubjects, n'ont pu obtenir juſqu'a preſent 
aucune Juſtice des Tribunaux Anglois qu'ils ont re- 
claimes, ot du Gouvernement auquel ils ont portè 


leurs Plaintes. And in another part of the memo- 


rial it is put, apres avoir en vain demandè des Re- 
parations de ceux qet Seuls pouvioent les fair. N 


The contrary of all which is manifeſt Gini aha 
above ſtate, and liſts hereto annexed. _ A 


In fix of the caſes ſpecified, if ſuch captures ever - 


were made, the Pruſſian ſubjects, were ſo well ſatiſ- 
fied with the reſtitution made by the captors, that 
they never complained in any court whatſoever of 


this kingdom. 


| The reſt were judged of, Wu a court of Sn; 
the only proper court to decide of captures” at ſea, 


both with reſpect to the reſtitution, and the damages 


LY 


and coſts; ; acting according to the law of nations, 


the only proper rule to decide by: And juſtice has 


been done by the court of admiralty ſo impartially; 


that all the ſhips, alledged in liſt A, to have been 
Pruſſian, were reſtored ; and all the cargoes, men- 
tioned in either liſt, A or B, were reſtored, except- 


ing fifteen, one of eh 7 18 ſtill undetermined. > 


And, in all the caſes in both liſts, juſtice was © 
done, fo intirely to the conviction of the private 
| conſcience of the” Proifian claimants, that they have 


Ry 2 RA 15 acquieſced 


"13 


f 


* 
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acquieſced under the ſentences without appealing 
except in one ſingle 'inflance, were the part of the 
| ſentence complained. of was reverſed. | 


Though the Pruſſian claimants md l beads Hats 


by the law of nations, they ought not to complain 


to their own ſovereign, till injuſtice, in Re minime 


dubid, was finally done them, paſt redreſs';; and 


though they muſt know, that rule of the law of 
nations held more ſtrongly upon this occaſion, be. 


cauſe the property of Prize was given to the cap- 


tors, and ought, therefore, to be litigated with them, 
The Pruffian, who, by his own acquieſcence, ſub- 


mits to the captors having the prize, cannot after- 
wards with juſtice make a demand upon the fate, 
If the ſentence was wrong, it is owing to the fault 
of the Pruffian, that it was not redreſſed. But, it 


is not attempted to be ſhewn even now, that theſe 
; ſentences were unjuſt in any part of them, accord- 


ing to the evidence and circumſtances appearing 
Fo before the court of admiralty, and MY iy 8 18 


For as to the Pin 1 to examine 


theſe caſes, ex Parte, upon new ſuggeſtions ; it never 
was attempted in any country of the world before: 
Prize, or not prize, muſt be determined by courts 
of admiralty, belonging to the power whoſe . ſubjects 
make the capture: Every foreign prince in amity, 
has a right to demand that juſtice mall be done 
his ſubjects in theſe courts, according to the law of 
nations, or particular treaties, where any are ſub- 
ſiſting. If in Re minime auvid theſe courts. proceed 
upon foundations directly oppoſite to the law of 


, nations, or ſubſiſting treaties, the neutral ſtate has 


a a right to complain of ſuch determination. © 


of 


But there never was, nor never can be, avy 0 other | 
ale method or. tryal. All the maritime nations 
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- times, iniformly e ee in this way, 1 ** 


approbation of all the powers at peace. Nay, the 
perſons acting under this extraordinary and unheard 


of commiſſion from his Pruſſian Majeſty, don't pre- 


tend to ſay, that in the four caſes” of goods con- 
demned here, for which ſatisfaction is demanded in 


liſt A, the property really belonged to Pruſſian ſub- 
jets: But they profeſs to proceed upon this prin - 
ciple, evidently falſe, that, tho* theſe cargoes be- 
longed to the enemy, yet being on board any neu- 


tral ſhip, they were not liable to enquire, e 


8 commendation. 


2 he 4-5 * F4 & - — 
1 = 
* ; 1 


Fourthly, From the queſtions, roles, reaſonings, and 5 


matters alledged in the ſaid memcæ tal, ſentences 
of the Pruſian commiſſioners, and Expoſition. des 
Motifs, &c. the following propoſitions may be 
drawn, as carrying. the appearance. of dd 
0 what has been above laid Aon. 1 e 


TIT e Propoſition. | 3 


bs © That by 25 law of nations, 705 avod of an 
enemy cannot be taken on board the ſhip» of a 


* 


« friend; and this the Pruſſian commiſſioners lay | 


„ down as the baſis of all AY have . 
& to- do.“ 


4 | T he 8885 1 too 1 to uk AY, 


being diſputed. It may be proved, by the authori- 


ties of every writer. of the law of nations; ſome 
a: "Ou countres are referred to . It may be 
1 Cunſelats del . 4 2 3» 3 sly ſays, The 
Enemy's Goods, found on Board a Friend's Ship, ſhall 
be Conkieated. And this is a Hook of great Autbority. 


tis | 'T 3:6 1 Srotius 


nee a 
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| Apibeed by che conſtant practice, antient and modern, 
but the general rule cannot be more ſtrongly proved 
then by the - ON which Fe x treaties have 
made to e 1 Py e 
x Fee | 
+. Gretius de Jure, Bulk ac „ lib, un cap. Is Seclion 5, 
numero 4, in the Notes, cites this . in the 10 Con- 
1 5 and in his Notes, lib. wi, .. , Se. 6. 
Tosclenius de Jure Martimo, lib. u, cap. + Set, 12. 
Ven de Furg Militari, cap. 5, Nu, 21. 
| \ Heineccius, the learned Pruffian before quoted, de Nevitu 
8 7 95 Veftaram vetitarum Mercium commiſſi s, * 25 r 9 
is clear and explicit upon this Point. 
ns Bynker ſhoeck lima <a Ls lib, i, cap. 14, per 
55 - fotum. ' 5 
| . Zouch (an Engliſhman). in 8 book a Fudicio en enter cn, 
pars 2, Sect. 8, numero „ 
51 0 between Great Britain and Sweden 23 Oct. 1661. 
SY, 12 and 13, Treaty between Great Britain and Den- 
mark, 19 Nov. 1669, Art. 2d,—And the raden or Cer- 


- tificate, ſettled by 3 Treaty, are Ma as to this 
A | 
+ Tory berween. France and Eoghan, + 24 Feb. 1677, 
Art; 8. yet 
Treaty of Utrecht berween BL rance and England, 1713 
de. 17. a 14 OD 
| Treaty between Boshoa 5 Holland, 17 Feb. | 5688, 
; Art. 10. 2 
Treaty between England and Holland, p Dee. 1674, 
je „ 
Treaty dermeen England and 1 Portugal, 10 July, 46 545 
| act S877. 


Treaty Make Flnes and "© States Genera at Pirecs 
11 * 1713, Art. 26. 


: 8 . 1 
of ) ks : * 
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8 Propolition, | 1 75 


$ 
* * 


«c 1 is alledged that Lord Cetebe in d 1744, 4 by 
er two verbal declarations, gave aſſurances in your 
« majeſty's name, that nothing on board a Pruffian 
<« ſhip ſhould be ſeized, except contraband ; conſe- 


« quently, that all effects, not contraband, belong- 
e ing to the enemy, ſhould be free, and that theſe 


e aſſurances were afterwards confirmed in . 
ce by Lord Cheſterfield the 5th of January, 1747. 


Anſweri: The fact makes this queſtion not Gor 
material, © becauſe there are but four inſtances,” in 


liſts A or B, where any goods, on board a Pruſſian 
ſhip, have been condemned; and no ſatisfaction is 
pretended to be demanded, for any of thoſe four 


cargoes in liſts A and B. However it may be pro - 
you to ſhew how groundleſs this pretence iss, Kö 


Taking the words, alledged to have been faid by. 


Lord Carteret, as they are ſtated; They don't war- 


rant the inferences endeavoured to be drawn from 
them. They import no new ſtipulation, different 
from the law of nations; but expreſsly profeſs to 


treat the Pruffians, upon the fame foot with — 


ſubjects of other neutral powers under the like ir- 


cumſtances; 1. e. with whom there was no partieu- 


lar treaty. For the reference to neutral powers, cannot 
be underſtood to communicate the terms of any parti- 
cular treaty. It is not ſo ſaid. The treaties with Hol- 
land, Sweden, Ruſſia, Portugal, Denmark, &c. all 
differ. Who can ſay which was communicated? 


There would be no reciprocity; the King of Pruſſia 
don't agree to be bound by the clauſes, to which 
other powers, have, by their reſpective treaties, agreed. 


No Pruſſian Goods, on board an enemy's thip, have 
ever been condemned here; and yet they ought, if 


| the treaties. with Holland were to be the rule be- 


TY. 5 tween 


' tween Great Britain and Pruſſia; : ay, "if theſe trea- 
| ties were to be the rule, all now contended for, on 
the part of Pruſſia, is clearly wrong. Becauſe, by 
treeaty, the Dutch, in the laſt, e MF: 6 ply 
| - roche court of appeal herr. 

= 75 | 
= Treaty of ones Agen S Britaia 6d Holland, 
3 Weftminjter the 6th of Feb. 1745-16, Article II. 


1 © Whereas {mis diſputes have happened, touching 
6 ws explanation of the 12th article of the treaty 
marine in 1674, it is agreed and concluded, for 
deciding any difficulty upon that matter, to declare, 
by theſe preſents, that by the proviſions mentioned 
© in the ſaid: article, are meant thoſe which are re- 
©. ceived by cuſtom in Great Britain and the united 
„ provinces, and always have been received, which 
have been granted, and always are granted, in the 
© like caſe, to the inhabitants, of the ſaid See, | 
2 and to every foreign nation. 


Lord Catterct is ſaid twice to — betuted, in 
which Monſieur Andrié acquieſces, to Sie wy _ : | 
in writing as not uſual in England. ; 


_ Suppoſing POR e ho HA no more, i £48 
a declaration of courle, that juſtice ſhould be done to 
the Pruſſians, in like manner as to any other neutral 
power, with whom there was no treaty; there was no 
occaſion fox inſtruments in writing; becauſe, in Eng- 
land the crown never interferes with the courſe of 
juſtice. No order ar intimation is ever given to any 
judge. Lord Carterec therefore knew that it was the 
duty of the court of admiralty to. do equal juſtice, and 
that they would, of n do 8 MN ſaid to 
n „„ 8 flees Nh 6. 


Had it been intended, * agreement, to intro- 
due, between Pruſſia and England, a variation, in 
2 | | 5 „ 


L 38s J CS 


any pavehcntns; from the law of d nad conſe- 
quently, a new rule, for the court of admiralty, to 
decide by; it could only be done by a folemn' treaty, 
in writing, properly authorized, and authenticated. 
The memory of it could not otherwiſe be preſerveds 

the parties intereſted, and the courts. of en 


could 85 Merle, take notice of it. 


* Lord Cheſterfield's confirmation, - in a letter 
of the 5th of January 1747, being relied upon; the 
books of the ſecretary's s office have been ſearched, 
and the letter, to Monſi eur Mitchell is found, which 
is verbatim, as follows. ow | 


2 - 1 OM Whitehall, le 5 Jaws. 1747- 8. 


72 n . 


40 ' Monſieur,” 1 WF WR 


3; 8 : 


66) AYAN T eu 3 e recevoir 1 Bates 
Wk Roy: ſar ce qui Aa forme. le ſujet du n Memoire, 
% que vous m'avez remis, du 8 de ce Mois, N. 8. 
e Je rai pas voulu tarder à vous informer, que fa 
« Majeſte, pour ne rien omettre, par o Elle peut 
e temoigner ſes attentions envers le Roy, votre Mai- 
ce tre, ne fait nulle Difficultè de declarer, qu Elle n'a 
« jamais eu Intention, ni ne aura jamais, de don- 
ner le moindre Empechement a la Navigation des 
te ſujets Pruſſiens, tant qu'ils auront ſoin d'exercer 
cc leur commence d'une Maniere licite, et conforme- 
&< ment à l'ancien Uſage etabli et reconno 1 le 
“ Puiſſances Neutres. | ö 


Que Sa Majeſts Pouflmue 4 ne peut Pas ignorer, 
& qu'il y a des Traitẽs de commerce qui ſubſiſtent 


actuellement, entre La Grande Bretagne, et cer- 
ec tains Etats Neutres, et qu'au Moyen des Engage- 
mens formellement contractẽs de part et d' . 

* par 


r —(—— Ong. 


„„ „ 


« ber ces memes Traitds, tout ce qui” regarde la Ma- 
s niere d'exercer leur Commerce nen a 
« &e finalement conſtatè et regle.” 7 | 4 


"> Qu" en meme tems il ne paroit Pot. qu aucun 
* Traité de la Nature ſuſdite exiſte à preſent, ou 2 

« jamais exiſts, entre Sa Majeſte et le Roy de Pruſſe; 
e mais, que pourtant, cela n'a jamais empeche que 
e les Sujets Pruſſiens n ayent ete favorisès par L'An-- 

e gleterre, par raport à leur Navigation, autant que 
ce leg autres nations Neuttes: : Et cela etant, Sa Ma- 
cc jeſiẽ ne preſuppoſe pas, que FIdee du Roy votre 
« Maitre, feroit d'exiger d'Elle des diſlinctions, en- 
«© core moins des ee en faveur de ſes Sujets 


"OF à cet be, 


4 Oe 7 1 Sa Majeſts Prufcnne oy trop 
cc eclairee pour ne pas.connoitre, qu'il y a des Loix 
| cc fixes et etablies dans ce Gouvernement, dont on ne 
„* peut nullement s' carter; et que vil arrivoit que la 
| « Marine Angloiſe &avisat de faire la moindre Injuſ- 
« tice aux Sujets'Commergans du Roy votre Maitre, 
' « ly a un Tribunal ici, ſavoir, la Haute Cour de 
« PAmiraut, à laquelle Ils fe trouvent en droit de 
&«.gadreſſer, et de porter leurs Plaintes; aſſurés 
1 d'avance, en pareil Cas, qu'on leur y rendra bonne 
95 Juſtice; Les Procedés Juridiques de ladite Cour 
« Etant et ayant été de tout tems hors d' Atteinte, et 
| 6c «-irceprochables; Temoin, Nombre d'Exemples, 
od des Vaiſſeaux Neutres, pris illicitement, ont 
« ere reſtituẽs avec Fraix et nee aux pr 
ce taires. ; 1 


„ Voici ce que e Rb mia cove 1* vous repon- 
dre ſur le Contenu de votre dit Memoire; Et Sa 

e Majettè ne ſauroit que ſe flatter, qu'en Conſequence 
ede ce que Je viens d'avancer, il ne reſtera plus 
& rien a caged au 2 votre Maitre relativement 

| | a i TObjec 


e 


| I PObjet dont il eſt queſtion; Er le * ven croit 
4 d'autant plus affure, qu'il eſt perſuade que ſa Ma- 
<+ jeſte Pruſſienne ne voudroit rien demander, * ne 
0 fut Equitable. | 1 4 


* 5 Suis avec bien de la Conlidertion, N 


1 


. Monſieur, V 3 
5 | 12 : . erty te Votre tres W & ends; | 
” | Obeiſſant n, 
N "i n CHESTERFIELD. 


+ Man need no „ 11 ; is explicit, and 3 in 
3 terms puts Pruſſia upon the foot of other 
neutral powers with whom there was no treaty; and 

points out che proper Way of applying for redreſs, 


Ihe verbal declarations, made by Lord Cai in 
Dilip which are ſaid to have been confirmed by this 

letter from Lord 2 cannot have meant more 
chan the nter exprefies- e: In | 


And it is manifeſt, by ks above extract from Mon- 
ſieur Andrié's letter to his Pruſſian Majeſty, that in 
May 1747, Monſieur Andrie himſelf underſtood, that 
goods of the enemy, taken on board neuen Wales 
W 0 to be condemned as prize. | 


It is evident, from authentic acts, that the 5 


| of Pruſſia never underſtood that 8 new Ne was 
1 communicated Win. Xe 


Before the year 1746, the Prufians or appear to 
have openly engaged in oo the _ pro- 
| perty. | 
The men of war nd pair * not abſtain 
from captures, in conſequence of Lord Carteret's ver- 
bal affurances in 1744; becauſe they never were nor 
| could be known : And there was no occaſion to no- 
uty, 


„ 


660 them, ſuppoſing them only to promiſe e d 
juſtice. For all ſhips of war were bound to act, and 
courts of 'admiralty to judge, a to the m eng | 
nations, and treaties. 


Till 1746, the Pruſſian W were, a certiß⸗ 
cate of the admiralty, upon the oath of the builder, 
that the ſhip was Pruſſian built; and à certificate of 
the admiralty, upon the oath of the owner, wag the | 


ſhip was Pruſſian property. 
Prom 1746, the Pruſſians engaged in the gainful 
practice of covering the enemy's goods; but were at 
a loſs in what ſhape, and _ _ 5 S 
might beſt be done. T 


-- "Oh. board the ſhip the; 3 as was Wübd a paß, . 
bearing date at Stettin the õth of October 1746, under 
the royal ſeal of the Pruſſia regency of Pomerania, 
*&e. alledging the cargo, which was ſhip timber, 
bound fer port l' Orient, to be Pruſſian property, 
and, in 19% e pee, 5 ee the 
thine: 0 Pon 47 x : a : 
Claim 8 to | hs 5 PEE 1 8 
t the on. being quite new, the propoſition was 
-afterwards-reverſed : And on board a ſhip, called the 
Jumeaux, was found a paſs, bearing date at Stettin 
the ayth of June 1747, under the royal ſeal, &c. 


.alledging the ſhip to be Pruſſian property, — 1 un 
conſequence thereof, claiming freedom to the goods. . 


But this paſs was not ſolely relied on, for there 
was alſo found on board the ſame ſhip, another paſs, 
bearing date at Stettin the 14th of June 1747, under 
the royal ſeal, Kc. . the en to We Pruſſian | 


5 Property. 
And it is remarkable, that the CF, upon which 


theſe paſſes. were e — manife 8 


— 


t „ + 
falſe: and neither of the cargoes, to which We 


late, are now ſo much as alledged to have been Pruſ- 


ſian property in ſaid liſts. A or B. 


It being mentioned, in the ſaid Expoſition des 
Motifs, &c. that Monſ. Michell, in September 17475 | 


made verbal repreſentations to Lord Cheſterfield, in 


reſpect to the cargo, taken on board the ſaid ſhip 


called the 3 Soecurs, which was claimed as Pruſſian 
property; and no mention being made in liſts A and 
B of the ſaid cargo; we directed the proceedings in 
that cauſe to be laid before us, where it appears in 
the fulleſt and cleareſt manner, from the ſhip- papers 
and depoſitions, that the cargo was timber, laden on 
the account, and at the riſque, of French men, to 
whom it was to be delivered, at port l' Orient, they 
praying freight according to charter- party. That the 
Pruſſian claimant was neither freighter, lader, or con- 


ſignee; and had no other intereſt or concern in the 


matter, than to lend his name and conſcience : For 


he ſwore, that the cargo was his property, and laden 


on or before the 6th of October, 1746; and yet the 
ſnip was then in ballaſt, and the whole of the cargo 
in i was not laden before May 1747. | 


Several other Pruſſian claims, had, in like man- 
ner, come out ſo clearly to be merely colourable, 
that Monſ, Andrié, from his faid letter, agth of 
May and gth of June, 1747, 8 to have: "op 
aſhamed of them. g 


Third Propoſitiqn. 


1.08 That Lord Carteret, in his ſaid two nden 


4 tions, ſpecified; in your Majeſty's name, what eee 
. ſhould be deemed contraband.” 82 wy 


Anſwer. The fact makes this 4neftion totally i im- 
materia. becauſe no goods condemned As contraband, 
| "MN 


/ 


— 
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eich were alledged to be ſo, are fo ünch as now 
ſoggeſted to have been Pruſſian property in the ſaid 
lifts A and B; and, therefore, whether as enemy's 
property, or contraband ; they were either way right-- 
ly condemned; and the bills of lading being falſe, 
the ſhips could not be intitled to freight. 8 


I 


But, if the queſtion was material, the Neid decla- 
rations of a miniſter in converſation, might ſhew 
what he thought contraband by the law of nations ; 

but never could be underſtood to be equivalent to a 


treaty, derogating from that law, 


Al the obſervations, upon the then. . — theſe 
: eral nnn hold equally as to . | 


3 


„e Propoſition. 


« That the Bft widgets höre 1aid, chat the | 
de queſtions were decided according t to the laws 1 


4 England. 

Anſwer. They "nc habe had aſuoleifiood; 
for the law of England ſays, that all. captures at ſea, 
as prize, in time of war, muſt be judged of in a 
court of admiralty, according to the law of nations, 

and particular treaties, where there are any. 0 


There never exiſted a caſe, where a al Jodging 
according to the laws of England n aa _ 5 


* of prize. 


Tae property of prizes being given, PEP; the 
luaſt war, to the captors; your Majeſty could not arbi- 
tratily releaſe the capture, but left all cafes to the de- 

cCiſion of the proper courts, judging by the law of na- 
tions and treaties, where there were any: And it never 


was imagined, that the property of a foreign ſubject, 
taken as prize on the high ſeas, . Fig eee by 


| "_ — to RAT: N 
1 | gn rim 


| 


Can] 
Fifth Propoſition. 
« That your Majeſty could no more - ere, 1 5 


1 N 


« nals for trying: theſe, matters than the King * 


% Pruſſia.. 1 1 


Anſwer. Each crown has, no dab an” equal 


right to erect admiralty courts, for the tryal of prizes 


taken by virtue of their reſpective commiſſions ; but 
neither has a right to try the prizes taken by the 


other, or to reverſe the ſentences given by the other's 
tribunal. The only regular method of rectifving their 
errors, is, by appeal to the ſuperior court. 


This is the clear law of nations ; and, by this me- 


thod, prizes have always been determined, in every 


other maritime country of Europe, as well as Eng- 


land. 
5 Sixth Propoſition. 
«© That the Sea is Free.“ „ ; 


_ Anſwer. They who maintain that propoſition in its 


utmoſt extent, don't diſpute but that when two powers 


are at war, they may ſcize the effects of each other 


upon the high ſeas, and on board the ſhips of friends: 
Therefore that controverſy is not in the lealt __ 
| cable 2 co the preſent occaſion *. 


Seventh Propofition. 


60 Great Britain iſſued Reprizals _— ns. on 
* account of captures at ſea.” 3 


Anſwer. Theſe captures were not made in time Ns” | 


war with an po Lig bac 


+ This err from Gene in the paſſages above cal, 


Lib. 3. Cap. 1. Sect. 5. Nu. 4. in his notes. And Lib. 3- 
Cap. 6. Sect. 6. in his notes. | . 


* 
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. They: were not judged of by courts of admiraley, 


according to the law of nations and treaties, but by 
rules, which were themſelves complained of, in re- 


venue courts: The damages were afterwards admitted, 


Iiquidated at a certain ſum, and agreed to be paid by : 
2 convention, which was not performed. Therefore 


reprizals iſſued; but they were general. No debts 


due here to Spzniards were ſtopped; no Spaniſh 
effects here were ſeized, Which . to one obſer- 
RA 9 


The King of Pruſſia has aaa his ip word to 
pay the Sileſia debt to private men. 


Be is negotiable, and many parts may have 8 
aſſigned to the ſubjects of other powers. _ Tr will not 


be eaſy to find an inſtance, where a prince has thought 
fit to make reprizals, upon a debt, due from himſelf 


to private men. There is a confidence that this will 


not be done; a private man lends, money to a prince, 


upon the faith of an engagement of honour, becauſe 
a prince cannot be compelled, like other men, in an 
adverſe way, by a court of juſtice. So ſcrupulouſly 
did England, France and Spain adhere to this public 
faith, that, even during the war, they ſuffered no en- 
quiry to be made, whether any part of the public 
debts was due to ſubjects of the enemy. though it is 


certain, many Engliſh had money in the French funds, 


and many French. had money in . 


This loan to the late Emperor of 1 Charles 


the VIth, in January 1734-5, was not a ſtate tranſac- 


tion, but a mere private contract with the lenders, 


who advanced their money, upon the emperor's 


obliging himſelf, his heirs and poſterity, to repay 


the principal with intereſt, at the rate, in the manner, 


and at the times in the contract mentioned, without 


any. delay, demurr, deduction, or abatement whatſo- 


ever; and, left the words and inſtruments: made uſe 


„ 


GCC —:.. ET 2s 
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F ſhould not be ſtrong. enough, he promiſes to fecyre 
the performance of his contract, in and. by ſuch other 
inſtruments, method, manner, forin, . and words, ag 
ſhould be moſt effectual and valid, to bind the faid 
Emperor, his heirs, ſucceſſors and poſterity, or as tHe. 
lenders ſhould reaſonably defire, Ne aha. 


1 ſpecific real ſecurity, he mongsged e | 

_ venues, ariſing from the Duchies '6f Upper 14 | 
Lower Sileſia, for payment of principal and intereſt; 
and the whole debt, princ' pal and intereſt, was to be 


diſcharged in the year 1745. If the money could 
not be paid out of the revenues of Sileſia, the Eme 


peror, his heirs and poſterity, ſtill remained debtors, 
and were bound to pay. T he eviction or deſtrudtion 


of a thing mortgaged, doa' 3 the Ul, of 
diſcharge the debtor.” | 


Therefore the Empreſs-Queen, * * * 
of the lenders, made it a condition of her yielding 
the Duchies of Sileſia to his Pruſſian Majeſty, that he 
ſhould, ſtand; in the place of a late an in re- 
en debt. Ban za en 


The Seventh of the Prehnit, Ae 
che Queen « of Hungary and the King of Pruſſia, fign- 
ed at Breſlau, the rith of June 1742, is in theſe 
words; „Sa Majeſté le Roi de Prufle ſe charge du 
te al Payement de la Somme hypothequee fur la 
« Sileſie, aux Marchands Anglois, iclon le contract 


&« * figne 2 a Londres, le 7me de J anvier, 1734-5» x 


This ſtipulation is confirmed by the Ninth Article 
of the Treaty between their {aid Majeſties, ſigned at 


Berlin, the 28th of July, 1742. 


Ae renewed and confirmed by the Stocks Andie 7 
of the Treaty between their ſaid Majeſties, figaed at 
Dreſden, the 25th of December, 1745. 8 


e IV. : Y V 1 155 8 | In 
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la conſideration. of the Empreſs Quten's Cæon, 

his Pruffian Majeſty has engaged to her, that he will 

pay this money, ſelon le contra, and conſequently 

has bound himſelf to ſtand in the place of the late 

Emperor, in reſpect of this, Heuer. to alt intents 
one purpoſes. © 


| The late Emperor could 1 not 58 ſeizes ibis money, 
25 reprizals, or even, in caſe of open war between the 
two nations, becauſe his faith was enga aged to pay " 
without any delay, demurr, dedbetion, or abatement 
whatſoever. If theſe words ſhould not extend to all 
poſſible caſes, he had plighted his honour to bind 
himſelf, by any other form of words, more effectu- 
ally to pay the money; and therefore was liable at any 
time to be called upon, to declare expreſsly, that it 
ſhould not be ſeized as reprizals, or in caſe of war; 
which is very commonly expreſſed, when ſovereign 
princes, or ſtates, borrow money from foreigners. 
Therefore, ſuppofing for a moment; that his Pruſſian 
Ms jeſty's complaint was founded in juſtice, and the 
law of nations, and that he had a right to make re- 
Prizals jn general, he could not, conſiſtent with his 
engagements to the Empreis-Qucen, ſeize this money 
as reprizals, Beſides, this "whole debt, according o 
the contract, ought to have been diſcharged in 1745. 
It ſhould, in reſpect of the private creditors, in juſ- 
tice and equity, be conſidered, as if the contract had 
been performed; and the Pruffian complaints don't 
begin till 1746, alter the 1 ne 9 to 8 
f been paid. | i | 


"Upon this principle of ae Juſtice, French ſhips 
and effects, wrongfully taken, after the Spaniſh war, 
and before the French war, have, during the heat of 
the war with France, and ſince, been reſtored by ſen- 
tence of your majeſty's courts, ta the French owners. 


No ſuch ſhips or elſcets ever were attem mpicd to be 
Dy con- 


— 
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confiſcated, as enemies 3 here, during the warz 
becauſe, had it not been for the wrong firſt done, 
theſe effects would not have been in your majeſty's 
dominions. So, had not the contract been firſt broke, 
by non-payment” of the whole loan in 1745, this 
money would not INE Dey” in t Pruffian OTE. 
hands. * * S 


Your Majeſty's guarantee of bebe creaties is entire, 
and muſt therefore depend upon the ſame conditions, 
upon which the — was ö W the Te 


Queen, N by” POTS. 1 


But this reaſoning, i is, in ſome weste eh . 
becauſe, if the making any reprizals upon this occa- 
ſion, be unjuſtifiable, which we apprehend we have 
ſhewn, then it is not diſputed, but that the non-pay- 
ment of this money would be a breach of his Pruſ- 
fian's Majeſty's engagements, and a renunciation, on 


his page of thoſe treaties. eee I #1 een 
An which is moſt humbly fubrazeed to your 
8 0 hs wildom. bs 2 OF 
4 Gro. Lax, W * 
| «if 151 if p. Ryven.- YT 05! 
E . 7 5 © I 
January 18, 1753. „ 
. 57 hs work 


25 ie f the Earl. of: C behecfits 1 lu „ 
5 | unf. Micbell. n 


= 1 K, IWhiteball, Jan. 45 Weg 


HAVIN G had the honour to receive the King's 
orders upon the ſubject of the memorial, which you 
delivered to me on the 8th inſtant, N. S. vculd not 

; 2 0 "WF 2 pe wr delay 


LF}. 
delay- informing vou, that his, Majeſty, in order to 
omit nothing, whereby he may ſhew his attention to 
the king your maſter, makes no difficulty in declar- 
ing, that his Majeſty has never had, or will have, 
-ady intention, to give any interruption. to the naviga- 
tion of the Pruffian ſubjects, as lung as they ſhall take 
care to carry on their commerce in à lawful manner, 
and conformable to the ancient uſage as abliſhed 
| and acknowledged, amongſt ney.ral” Powers. at 


5 4 
4. 1 44 4 KS * hh 8 5 


of His Pruffian Majeſty extinct ito ignorant, e | 
are treaties of commerce actually ſubſiſ ing between 
\Great-Britain and certain neutral ſtates, and that by 
means of the engagements formally contracted on each 
tide by thoſe freatics, every thing, relating to the man- 
ner of reciprocally carrying on their ee. has 


deen finally ſettled, and regulated. _ 30 


At the fame time it does not amdear 55 17 fuch 

treaty exiſts at preſent, or ever did exiſt, between his 

- Majefty.; and the King of Pruſſia : Nevertheleſs, that 
has never hindered the Pruſſiag ſubjects being favour- 
ed by England, with reſpect to their navigation, as 
much as other neutral nations: :» And his Majeſty does 
not ſuppoſe, that the King your maſter means to 
require diſtinctions from his Majeſty, much leſs any 
preferences, in favour of his ſubjects 1 in this point. | 


His Pruſſian Majeſty is too well "informed, not to 4 

know, that there are in this government fixed and : 

= eſtabliſhed laws, which cannot be departed from; l 

| | and that in caſe any Engliſh ſhips of war ſhould. com- , 

| mit the leaſt injuſtice to the trading ſubjects of the 5 

= King your maſter, here is a tribunal, viz. The High 1 
| Court of Admiralty, where they have a right to apply, 

| and make their complaints z and they may be previ- l 

il ouſly aſſured, that, in ſuch caſe, impartial juſtice Will 2 

4 een de, to them ; the Juridical. proceedings of * 

| the ſaid court being, and BIEY ever been unim- ps 


peached 


E 997 1 


| od and irreproachable, as appears by numerous 
examples of ncutral veſſels illegally taken, having 


been reſtored, Wi coſts and ene to the pro- 


prietors. 1257 5 | 15 OE Tet 


This is the fer cls King ha! added: me to 
give, upon the contents of your ſaid memorial; ob 
his Majeſty cannot but flaiter himſelf, that, in conſe- 
quence hereof, the King your maſter's deſire will! be 
fully anſwered, with relktion to the point in queſtion: 
and of which his Majeſty is the more aſſured, as he is 
perſuaded that the King of Pruſſia would not RE 
1 ching, but what is s equieable. 17 MOT 3 


- 


With much een * 242 ID 
i Ep 4 WS 93%, qi 


Four molt obedient, fon 
| And moſt. humble ſervant, | FL 
CHESTERFIELD. : 


4, 4 * $$- hes. 
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Tranſlation of Mr. Peter ale; been of " 
having made ſatisfattion to the Pruffians for the Damage, 
received by the Ship St, Jobn, No. 16, in Lift A. 


IN the Expoſition, which his Pruffian Majeſty has” 
publiſhed, of ſuch ſhips of his ſubjects, as were taken 
by the Engliſh in the laſt war; I have abſerved, in 
the liſt A, No. 16, that the, ſhip St. John, John 
Groſſe, captain, is therein mentioned, as having, re- 
ceived ſome damages to the prejudice of the Pruſſian 
owners, As the fact is known to me, as I was the 
fole owner of her cargo, I do hereby, as ſuch, teſtify 
the truth, for the. ſatisfaftion_of all whom it may 
concern. And = cannot conceive, how the Pruſſian : 
ſubjects dare demand an indemnification, which they 


have already more than received, as I am going to 
convince them, 


. 2 q 
\ | U g 
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n the” months. of, November 1747. 1 ordered the 
faid ſnip to be freighted at Bordeaux, and loaded at 


Liſburne with 1584 tons of White Wine. On the 


iſt of December following, that ſhip put out to ſea; 


on the 11th of the ſaid month, ſhe got as far as the 
downs, where ſhe was met by an Engliſh Privateer, 
called the Prince of Orange, who ſent fix of his men 


on board the Pruſſian ſhip, and had the Pruſſian pilot 


brought on board him, with the ſhip-papers and do- 
cuments, in order to their being examined. On the 


rath of the ſaid month," as ſhe lay at an anchor, a 


great ſtorm aroſe from the W. S. W, which obliged 
the Pruſſian captain, with the conſent of his crew, and 
of the ſix Engliſhmen, who were then on board his 
ſhip, to cut his cable, in order to drive off to ſea. 
The ſhip. got afterwards into Browerſhaven Inlet in 
Holland. on the 15th of the ſaid month of Decem- 
ber, without any other damage, than the loſs of part 


of her cable, and of an anchor, and arrived at Rot- 


terdam, the 21ſt of the ſaid month. All this is 


proved by the declaration of both the captain and 
his crew, made, on the 4th of January 17 48, before 


Jacob Bremer, notary public in Rotterdam; and, 
afterwards; ſworn to, on "ths 6th of the faid month, 


before the commiſſioners of the chamber of maritime 


5 affairs. 54 


* 


After the . was . the caprain gave in to 
me his account for groſs —_ Ty; of 1 1 


e articles: Wack. 
551 Fer the loſs of nis cable Ro anchor. | 


2. For the maintaining, during eight days, the fi 
men, Who had' been put on board his Air 13 the 


* 


Engliſh FT. vater. 
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1 For a paſſport, I procured fot him, from the ; 
Pruſhan Envoy at the Hague, 7 colt 3 or 4 


Florins. K 7 SEH>- KAT? 


FT paid him, for my ſhare, i in that Fs 25 704 
Florins, Holland currency, over and above 105 Flo- 
rins which I gave Captain Groſſe as a preſent; and 10 


Florins 10 Stivers, 1 gave as a preſent to the crew of 
his ſhip: Beſides all this, it coſt me 20 Florins, or 


thereabouts, in England, which Meſſrs. Simond, 


(brothers) had diſburſed, by my order, for the Pruſ- 


ſian pilot, who remained on board the COIs ae 
the ſtorm had parted them, © 


| Thoſe who underſtand the navigation, — Mili 


out of ſhips, muſt” allow, that the Pruſflan owners 


their pretenſions, by means of the 839 Florins 10 

Stivers, Holland currency, which I have paid them 
and that they cannot, with any W make any 
other demands. : | | i 


All chat I hive edged 28 0 de verified: 17 
authentic vouchets, (except the preſents or gratuities 
to the captain and his crew, amaunting to 115 Floring 
10 Stivers, for which I took no receipt.) In-witneſs 
whereof I have ſigned this preſent” geen aration. | Rots 


terdam, January 30, 1753. a 1 1 > oy 
F PETER TRAPAUD, Jun. 
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will find themſelves more than reimburſed for all 
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LIST OF ALL THE PRUSSIAN SHIPS TAKEN BY — — 
ARMAMENTS | ar SEA, DURING THE LAST Wan, AS 


ALS 48 ns £4. Þ 


* THOSE DETAINED FOR. EXAMINATION ONLY, 
AS THOSE JUPICIALLY. PROCEEDED UPON, TOGETHER 
2d WITH - THE; JUPGMENTS, GIVEN IN TR ADMIRALTY 
30 COURTS/OF-GREAT-BRITAIN|THER EUPON, TALUYING 
WITH HISUPRUSSLAN: MAJESTY" LIST! MARKED A. 


4 9 101 2 5 1 Id 2 Tk E 5 Fr 1 C2 FTI Tots” f 


1 N. 


Ships, which: (if taten) were. reſtored by the captors, upon 
examination, without either 4850 dee ta a: court of 


Sl Cle „„ 4 
845 tien R 2 


e Hb CG 11133 
Catherine? Chriſtine, Capit. Frederick Berend. Le 
St. Jean , Capit. Jean u e Jun]: Tab 
„ the {72 conan) Loot HH nov 
Vick SALT: 21 ibn i as un Goc a Ships 


19 E 40 


On the 3d of February, the Duke of Neweafil — 
1 Letter from Mr. Wolters, his Majeſty's agent at Rouer- 
3 dam, encloſing the following. declaration : e Es 


Dans FExpoſition que 82 Majeſts Pruffenne: eie 
au Public, des Vaiſſeaux de ſes Syjets pris par les Anglois 
vans la derniere Guerre; J'ai remarque dans la Liſte: A, No. 
#6, que le Navire le St. Jean, Capitaine Jean Groſſe, y eſt 
nottẽ comme ayant recũ quelques Dommages, au Prejudice 
des Proprietaires Pruſſiens. Comme le fait m'eft connu, ayant 
ẽtẽ ſeul Proprictaire de ſa Cargaiſon, Je veux en cette Qua- 
lite rendre Temoignage a la Verite, pour ſervir ou il appar- 
tiendra, D'ailleurs, Je ne puis comprendre, comment les 
Sujets Pruſſiens oſent demander un Dedommagement, qu“ 
ils ont deja plus qũe rect, comme Je vais les en convaincre. 


1 


Dans le Mois de Novembre 1747. Je fis fretter a Bor- 
deaux, et charger i Libourne le dit Navire avec 1582+ Ton- 
neaux de Vin blanc. Le ter, de Dec. ſuivant, ce Navire mit 
en Mer; Le 11. du dit Mois, Il ſe trouva à la hauteur des 
. La il fur don Corſaire — nomme 


* 


„ 7 mY; = _ 


Ships and Jools" reſtored, "with al coſts. ur anke 40 
88 tending the far gu Dad e by 
$7 Elizabeth, 225 Daniel Schultz, coſts and 

. 280 r. 128. 1d. „ e 1 

| 350 an Yrs | #1 4 ' 


Ft rf 92 


le Prince d' G qui envoy A bord du Navire N 
fix Hommes de ſon Equipage, et fit venir à ſon bord le Pilote 
Pruſſien avec les Papiers de mer, pour en faire l Examen. Le 
12. du dit Mois, étant I FAncre ſous les Cingles, il.s'cleva 
une furieuſe —— de la Part du W. 8. W. qui obliged le 
Capitaine Pruſſien, du Conſentement de ſon Equipage, et. 
des fx Anglois pour lors dans fon bord, de couper le Cable 
pour gagner la Mer. Ce Navire entra enſuite dans Te Paſ- 


ſage de Browerſhave en Hollande, le 15e. du dit Mois de 


Decembre, ſans avoir eu d'autre Dommage que la Perte d'une 
Partie de ſon Cable, et d'une Ancre, et arriva enſuite à Rot- 
terdam le 2e. du ſuſdit. Mois. Tout cect. eſt conſtate,par 
Ja Declaration du Capitaine et de ſon Equipage, paſſee, le 
4 Janvier 1748, pardevant E Bremer, Notaire Public 
dans Rotterdam; enſuſte ſer 


Apres que le Navire fut decharge, * Capitaine me fit 


fournir ſon Compte d'Avarie * Yrs Aae il. portal. 
les Articles ſuivants: f 


tt; HE * 2 


1. Pour Ja Perte de ſon. Cable, et de Son: * , 


* $A * 


1 Pour la Nourriture de 8 Jours a 6 Hommes qui” cel 5 


nn mis, par le Corſaire Anglois, ſur ſon borxe. 


Pour un Paſſeport que, Je lui fis Joni. 12 Haye par; 
Fes de Pruſſe, qui couta 3 à 4 Florins. EN, 


Je lui payai, pour ma Portion, dans cette Avarie groſſe, 
704 Florins, Argent courant d' Hollande, en oute 105 Flo- 
rins dont Je ſis Preſent au Capitaine. Groſſe, et 10. 108. auſſi 
de Preſent aux Matelots, qui compoſoient ſon. Equipage.. 
Outre tout ceci, Il m'en a couts 20 Florins ou enyiron, en 
Angleterre, pour autant que Meſſrs. Simond, Freres, avoient 
debourſe par mon Ordre pour le Pilote Pruffien, qui etoit 
reſts a god du Corſaire, lorſque la Tempete les ſepara» 

- __ Ceux 


enit6e; Ie Ge. du dit Mois, par- 


devarit les — de la Chambre de Ia Marine. « » 


* 


1 x 


7 


L 3 


Sips refered with freight, according to the till of ladings 
for ſuch goods, which were ſound to be the * * 
the enemy, and condemned as prize, 


L'Ai-le D'Or, Capit. Onne Arends. 5 5 Bo 
Sophie, Capit. Piere Keitelhuth. Les Deux Freres 


* Avg. Avguſtiaus, 


e m d goods reflored, but without eſs, fm « dirs : 
cumſtances erifing from the caſes. - 


ep Petit David, Cap. Michael Bugdabl, | 85 


. Ships and eargoes reſtored, paying a theſe caſes, * 
_ either appeared, that the ſbip bad not the uſual evidence 
ef property, according to the cuſtom of the ſea; or from 
the ſhip-papersy or examination of the crew, - there ap- 
peared juft reaſon to preſume the cargo to belong to the 
eneny, and * newer e en proving bis 


Ceux qui ſe 3 en Navi gation, et en 8 | 
de Navire, ne pourront diſconvenir, que les Proprietaires 
Pruſſiens fe trouvent, au Moyen de 839. 10s. courans d Hol- 
lande, que Je leur ai payes, plus que rembourſes de toutes 

leurs Pretenſions; et s'ils an rrec e F ondement, 


en demander d'autres. 


Tout ce que J'avance ci deſſus peut ſe verifiet par des 
Pieces 'authentiques, (à la referve des Preſents, ou Gratifi- 
cations, au Capitaine ou a ſon Equipage, Montant à 115. 
10s. dont je n'ai pas retire de Quittance,) en vertu dequoi 
Jai ſigné la e Devlaration: "Rotterdam, ce 6 10 Jan- 


vier 1783. 
| Prove ee LE Je EUNE, | 


The above N was figned 4n my > fine 3 and 
the original Vouchers, quoted in the ſame, have been pro» 
duced to me. Witneſs my Hand and ene þ 


* the zoth, 1753. 
. WOLTERS. 1 8 5 


Property, 


* 


AX. 1 - 
property, by Ari legal evidence; and obtained" reſfits- 


tion, on the faith of bis  own"affidavit ;1 and, in theſe 


Caſes, courts of * have * , a ike 
decrees. 8 


La Dame Juliene, Capit. Martin Pane F re- 


derick II. Roy de Pruſſe, Capit. Chretien Schultz. 
Le Vaiſſeau au bon Vent. Capit. Michel Jurianſen.— 
La Daageroud, Capit. Martin Wann Deux 


F reres, Sp Jon Hallen. 


11 


Cargoes, or or part of them, condemned as b wa | 


not now alledged, in lift A or B, to have been Pruſ- 


fan property, | and. therefore were en, prize: of 


War. is * 


Les Jumeaux, api Kruth.— Le Soliel 5 
Capit. Jacob Ridder. — Le Frederick il. Roy de 
Pruſſe, Capit. Chretien Schultz. Le Jeune Andre, 
Capit. Henri Barckhorn. 958 


Appeal from the Ara Dela 2 
Le Petit David, "Caps Micheal Bugdahl. - 


sr or ALL THE NEUTRAL ences, TAKEN BY BRI- 
ISH ' SHIPS -DURING THE LAST WAR, IN WHOSE 
CARGOES THE SUBJECTS OF PRUSSIA CLAIM TO HAVE 
"BEEN INTERESTED F; TOGETHER WITH THE + JUDG= 


MENTS GIVEN BY HIS BRITANNICK MAJESTY'S 
.COURTS' oT | ADMIRALTY TREREUTON, TALLY 


WITH HIS PRUSSIAN MAJESTY'S LIST MARKED B. 


La Seite from Cette to ue, et and e 
reſtored. n OS bee - n 

Le Nabring, from Rochelle to 3 ditto. 
Le Demoifelte Jenes from ee 0 CURE, 
ditto. OY 

Loe Anda, Weifft, from laben to Cadiz 


A | i 


L'Anne 


4 


* 


* 
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Te Anne Elizabeth, from Hambourg to Cadiz, Sip 
reſtored and cargoe part reſtored. + + 


Le Guſtave Prince Royal, from Han. bourg « to Ca 
ar, ditto. 

Le Jeune wan | ale Hambourg to Cadiz, 
Janie; 7 
Le Prince Fredefick; loa Hambourg to Bilboa 
and Bayonne, ſhip and cargoe reſtored. 

Le Marie Joſeph, from Hambourg to Cadiz, ditto. 


85 I. Uaion, from Bourdeaux to * wer os 
Rored and cargoe part reſture. T 
Le Neptune, from Nants to ene / tip and 

cargoe reſtored. 
Le St. Paul “, from Nants to 853 ditto. 

» 1 Conronne, from Nants to Hambourg, ditto. - 55 
La Demoiſell Catherine, from Rochelle to Altena, 

ſhip reſtored and cargoe part reſtored. 
La Concorde, from Rochelle to Hambourg ditto. 
La Feaune, from Charente to Hambourg, ditto. 
L'Amitie, from Rochelle to Hambourg, ditto. 
Le Jeune Prince Chretien, from Marſeilles to Ham- 


bourg, ditto. 


La Dem. Marguerite, from Bourdeaux w Ham- 


de ditto. 1 | 
Le Roxier, from 8 to 8 dino. 


1.2 Marie ns from Rochelle to e ae 


| ditto. 1 
L'Anne Sophie, from Bourdeaux to e Koninberg, | 


* * the 29th of Tin, Aﬀedavits were exhibited in 
the Court of Admiralty, and Sentence prayed on the Part 


of the Prufian Claimant, and ts. Goods were. + decreed, to 


ES oo Lai ks © 


be reſtored.” „ 5 _ 2 21 
1 | Le. 
$736. mb 


* 


"Cf 9 Þ 

Le Hop de Danzig, So Bourdeaux to Dantzick, 
ſhip reſtored and cargoe part reſtored,” _ 

Le Jeune Jeane, de Peterſbourg, from Bourdeaux 


to Hambourg, ditto. 33 3 
Le Gregor et de Breme, from Bourdeaux to Ham- 
DEG - -ED A eee 


La Jeune Catherine, from Bourdeaux: to. Ham- 

bou g IJ ditto. F 5 
Les S x Soeurs, de Labeck, from Bourdeaux. to 

Lubeck, ditto, Pex, $3. 


La Ste. Anne, de Hambourg, from. banden e to 


Hambourg, Kite, .... 95 
Le Jeune Eldert, de Hambourg, from Roan + to 
Hambourg, o 

Le Juſte Henti, de Hambourg, from Bourdevs to | 
Hambourg, ditto, 
_" VElzabeth, from Hambourg to Bess ditto. 
ws Demoiſelle Claire, from e to W 
A . 4 5 Vol 40 
- L' Adolph Frederic, don Markclle to H. | ; 
As. 6450; bed tte, 1163 1; ene act an 
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: 2 ADDRESS 10 ven or THE ELECTORS OF GREAT= 
* BRITAIN," As ARE Nor MAKERS Or CYDER AND 
PERRY. BY WILLIAM _POWDESWELL, Ms 


II Fo = . x 
rt: 3 4 


Sed revocare - FRED | | 
2 labor, bac opus eſi: Pauci, quos æguut amavit 
Jupiter, aut ardens evexit ad ethera virtus, | X 
Diis bea. Petus re. VIII. 


V it is "well cd that the inhabitants of the 
Cyder-Counties intend, in the next Seſſion of 


—ͤͤꝛñ —— 


Patliament, to petition for the repeal of ſo much of 


an Act, lately paſſed, as lays a duty of exciſe on the 
makers of Cyder and Perry, I ſhall beg leave to lay 
before you the plain, and I hope, the fair, impartial, 

| judiced and difintereſted ſentiments of a repre- 
Aae of one of thoſe counties. In the laſt ſeſſion 
I contended agaiaſt that Act, not ſolely for the inte- 
reſts of my conſlituents, but for your intereſts alſo ; 
foreſeeing, as I then did, the neceffary conſequences 
of thoſe principles which 1 then objected to, and 
the danger of a precedent, which, for your ſakes as 
well as for ours, I till vih "bad never been eſta- 


. diſhed. 


In the laſt ſeſſion 1 hows in vain, for there ; 
was a powerful argument in ſupport of the bill. It 
was argued, that there had been theſe many years a 
| conſiderable duty on malt, which had alſo been lately 
- increaſed ; that at the ſame time the inhabitants of the 
Cyder-counties, and thoſe who had opportunities of 
buyiog immediately from the grower, drank Cyder 


_ and Perry, as the ſubſtitutes for Ale and Small-beer, 


without paying any duty at all. Hence it was pre- 
tended, that it was mighty juſt and fair that this new 
duty ſhould be impoſed and paid by the maker. —— 
This of —— ſtruck Ry of your * 

tatives: 


— 
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tatives ; 4 well it might. There is ſomething very 
_ captivating in that kind of argument. A propoſal 


for equality carries with it its own recommendation. 


But when that equality was to be obtained by perpe- 
tually fixing a very conſiderable part of the ſupply of 
the ſeſſion, on that part of England only, , where you 
were not intereſted, your. repreſentatives, mult, have 
been doubly: blind, blind to their own intereſts as 
well as to yours, if they had not ſupported a pro- 
poſal ſeemingly ſo advantageous to you, and by which 
you were io. nn Andie the hens: of _ 
mus | 


This was' cke 60 argument in uppen the e Bill. 
Powerful it was; but give me leave to ſay, uo argue» 
ment was more fallacious; and however ſuch of your 
repreſentatives, who voted for that Bill, may have 
really meant well to your intereſts, yet I ſhall not 
deſpair of ſeeing you, againſt the next ſeſſion, take 
up the great Conſtitutional method of inſtructing chem, 
In a decent and reſpectful manner, that the public in- 
tereſt is as dear to you as your own ; and that you 
will not be influenced by a little paltry conſideration, 


Whether à tax ſhall be laid on one man inſtead of 


another, when the welfare of the whole is at ſtake, che 
exiſtence of the conſtitution and of that public liberty 
which is the grand characteriſtic of this nation. 1 
ſhall expect to hear you tell them, as you truly may, 
that the principles on which this tax is ſupported. 


will neceſſarily lead to introducing the laws of exciſe 


into the domeſtic concerns of every private family, 
and into every ſpecies of the produce of land in the 
hands of the farmer; that the laws of exciſe are odi- 
ous and grievous to the dealer, but intolerable to the 
Private perſon; that the precedent is dangerous, 
<« when men by their birth, education and profeſſion, 
* very diſtinct from the trader, become ſubjeed to 


© thoſe ' | 
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laws,” and that great men have been heard 
to ſay, if one part of the W be exciſed, why 


3 
"0 pot the other? 8 l e ene Y; bs! 7091 


1 2 % 


'T 0 core an inequality Was the 'preteritla Intention 
of this Bill. But is there no other inequality of the 
ſame nature, which no attempt as yet is made to cure ? 


Beſides the duties on Malt are there not other duties 
on Malt - _ duties on Beer and Ale, which are 


paid in the price of the liquor by all thoſe whoſe 
fitvation lays them under the neceſſity of buying it, 
that is to ſay, by the inhabitants in general of London 

and Weſtminſter, and by many of the inhabitants of 
many other great and manufacturing towns ? Theſe 


duties on the liquor are not paid by thoſe who have 


opportunities of brewing their own drink: by them 


the Malt- duty only is paid. Here then is an inequa- 
Aity. Shall we cure it! ? The like remedies, which, 


applied to our caſe, are perfectiy applicable to this. 


Nothing more is wanting, than to lay a Pl of, EX- 
ciſe. upon all the Beer and Ale, brewed; 1 in OA 199 man ; h 
own houſe. for his own uſe. We indeed. might think 

that the cure would, be vorſe than the diſeaſe. 1 
ould; be inconbſtent, in us to think ocherwiſe,, nd 


to act upon eee e in our; on caſe, vpon ano: 


ber in yours. But why were not the friends of, this 
Bill conſiſtent * - Why, did. they not, at this time, com- 


Plain allo of this inequality ? Why did they not 1 
rt 


Aueh to cute it?? Why. did they ſhife. off a pa 


e ſupplies of this year to be provided for in the 
3 2 Why did they not now purſue their plan, pro- 


vide for the whole in the fame. ſcflion, and perfect : 
their grand reformation. in revenue, by eſtabliſhing 


and ſending. the exciſeman into every private Brew- 
houſe as well as into every Mill-houſe in the kingdom 


Why did ey, not unite us Lal in one common cauſe, 
=. 


_ F . 8 
6 wo ; 
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in one common intereſt, and in one common cala- 
mity ? Why did they play upon us that ſtale trick of 

dividing that they might conquer, ſingling us out for | 
the ſacrifice of this day, and reſerving you tor a more 
diſtant hour, that, landing, by 78e your fall 
1 de 85 more certain FFF 27 8 


Do men mean to Ss upon you? or do they 
really. think, that equal payments create equality? 
Can there be nothing in the mode of laying and col- 
lecting a tax, which may introduce an inequality moſt 
eſſentially grierous? Away with that cant and jargon 
about equality, if the mode of collection, as well as 


the amount of the tax, be not equal. For are the 


drinkers of Malt liquor, and the makers of Cyder and 
Perry on the ſame footing? Do they live under the 
ſame law? Do they enjoy the ſame free conſtitution? 

Are the drinkers of Malt liquor exciſed? Are they 
deprived of trial by Jjuries? Are they viſited and 
ſearched in their own houſes by men unknown? Is 
magna charta a dead letter to them? Let the ſordid 
make money the meaſure of good and evil : but the 
ingenuous will know and will acknowledge, that the 
man who is leſs free than his neighbour is more _miſe= 
rable. Is there any thing more glaringly unequal than 
the taxes I have juſt mentioned on Malt and Malt- 
liquor? Is there any inequality more eaſily cured ? 
The precedent is already {ct you, the foundation i 1s 
laid, the principle is. eſtabliſhed, and encouraged. 
Copy only into a Beer-Act the proviſions of the 
Cyder- Act, and the thing is done. Nothing can be 

more eaſy. —Burt tell me, you electors of Great-Bri- | 
rain, who are not makers of Cyder and Perry, will 
you, in your on caſe, admit the doctrine? Will you 
adopt . it ? Will” vou eſtabliſh” bas wy ine by giving 
entrance to the excifeman into your private families, 
with powers of ſearch, with 9 3 for men 


kc AC ³·Ü—. 
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of entries, notices and the like, with unintelligible 
and impracticable clauſes; all offences to be tried 
either in a ſummary way before juſtices of the peace 
and conimiſſioners of the exciſe, without a jury, or in 
a more tedious and expenſive way, before the Barons 
of the exchequer, where your neceſſary. defence will 
coſt you more than the penalties, and your acquit- 
tal will entitle you to no coſts? Will you ſubject 
yourſelves to theſe laws, and then boaſt of Britiſh li- 
3 A 


Since thes your eat FOR ours » We WY in this, 
hich our misfortunes are now upon us, yours are but 
in proſpect, let us ſee what are theſe proviſions, and 
what are our objections. Let us collect them faith- 
fully from the law itſelf, from this act of parliament, 
and from the general law of exciſe which is ingrafted 
and incorporated into it. Confident J am, that, a 
| you read them, you will pity us, and wiſh to relieve 
us. I am confident alſo, that you will go further; 
that you will look forward, as prudent men ſhould do, 
to your own caſe; that you will ſhudder at the prece- 
dent, and make uſe of every conſtitutional method for 


the common intereſt, for our relief, and your own ſe- 


curity: that you will not be content with being told, 
2s we have been, that it was a haſty and an ill-con- 
ſidered project; but that you will ſee it in its true 
4 Tight, a plan for power not for revenue, an introduc- 
tion of a ſyſtem, which 20 or W is to compre 
hend us all, i JJ. Fo 04190 


4 Before 1 enter on the ſubject, 1 muſt apologize for 
£4 being; thus late in this addreſs to you. I own that 1 
Was willing to wait as long as I poſſibly could, and 
a from the paſſing of the Act to the melancholy 

5th. of July, 1. fate ſtill, in hopes that ſomething 
ae fall from the adminiſtration, expreſſive of an 


inelination to bare che Act * 1 Was; unwilling 
— 


„ 

to add fewel to the flame, or to ovjtatbats to-4 duſs 
content which is already büt too general, I wiſhed _ 
that the adminiſtration might, of its own accord, 
kindly, and graciouſly have aſſumed the merit of re- 
tracting, inſtead. of pluming itſelf on an infallibility 
which was never yet the lot of men. For nothing 
but infallibility can, juſtify the language which is now 
held. Government, ſay they, muſt be firm; it muſk 
not relax; it muſt be ſupported. And thus a new 
dictionaty is to be compiled, in which firmneſs is to 
be defined perſeverance in wrong meaſures. But ſurely 
much abler men than the ableſt in theſe: days, have 
thought it no reflection either on their wiſdom or their 
courage, to correct their own work, when they ſaw 
the imprudence of it: and if the adminiſtration 
thould even now retract, I am apt to think the genes 
rality of mankind will impute it rather to their wif 
dom than their weakneſs. Inſtead, therefore; ot 
marching troops from one part of the kingdom to 
another, keeping up the appearance of an inteſtine 
war, and either providing againſt imaginary dangers, 
or giving ample teſtimony of the unprofitableneſs of 2 
ſmall tax, which is to be collected by a large pro- 

portion of a ſtanding army, let them have the forti- 
tude which becomes them, that true courage which 
enables 'a man publicly to confeſs his ertor, and to 
correct his own work; and mankind will then, and 
then only, acknowledge, that there is firmneſs a as well 
as prudence i in the adminiſtration; | 


Our firſt objection is, to the amount a the, 


and the inequality of it: The friends of the Bill » were 


told, very early, both publicly and privately, that if 
they perſiſted in their intention of laying the duty on 
the maker, they would find, beſides the objection to 
the mode of ſccuring it, another which could never 
be ons over. If the tax ſhould be laid low, it would - 


not 
X 2 


2 anſwer 
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not pay the expence of collecting. If it ſhould 6 
laid high, the ordinary forts would not bear it; the 
trees would come down, the government would be 
diſappointed of its tax, and we ſhould be injured in 
our eſtates. They were told, and they were truly 


told, that te ordinary forts are, in their nature, ſo 
bad, that three buſhels of Malt will make one hun- 


_ fred gallons of Malt. liquor of a much ſuperior qua- 
lity. And I find that there are ſeveral parts in a cer- 
tain Cyder-· country, which produce great quantities of 
theſe ordinary liquors, where the ſervants and labourers 
will, in harveſt:time, when labouring men can make 


good terms, drink ſuch 'Small-beer only. The will 


not condeſcend to touch a drop of Cyder or Perry. 
Let us compute: Three buſhels of Malt will produce 
one hundred gallons of ſmall- beer. The Malt-duty 


will be 2s. 3d. the Hop- duty may be about 1d. 2, in 


all a8. 4d. . The duty on one hundred gallons of 


Cyder and Perry will wh 62. Ad. Spe is n 986 


of. onions Wo. 27 ee 5 14 25 0 % 
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and wh cs > ya, argue from, the ordinary ſorts. ? 


£3? 


different d tles in proportion to their goodnels,. there- 


25 the duty. ought. to be no higher than the ordinary 


res' will bear. i Secondly, becauſe the ordinary, ſorts 


are the moſt common. I would aſk; the late, or (if | 


it- makes any difference) I would aſk the preſent mi- 


niſtry, I would aſk their friends, the ſupporters and 4 


champions of this wonderful project, whence: and 
from what ſpecies of drink is the great bulk of this 


duty to ariſe? Their own accounts, erroneouſly at 


firſt deliweted from the office, but afterwards correct- 


ed and explained by the commiſſioners on their exa- 


minatian, tell us plainly, that 16,0001, is the utmoſt 
that can be expected from what goes into the hands 


1 
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rſt, "Becauſe as; there, is no poſſibility, of — | 
Te. the Vie, and. charging the different ſorts with 


r d Re ge, 


of 


I 

of the dealer. Add; if you pleaſe, half as much 
more, which will be adding much more than enough, 
for the better ſorts, ſold immediately by the farmer 
or conſumed in the family of the grower. The 
amount of the duty upon the better ſorts will then be 
24,000]. which J ſuppoſe may be found pretty near 


equal to the expence of collection one year with che; 


other. If fo, the nett produce into the exchequer 
will be the amount of the duty on a ſpecies of drink 
far inferior to Small-Beer, but n to Pay near three 


E 


times the tax. | > 2:36. 465; 


| But 1 may be aſked; if this liquor is ſo bad, 2 
comes it to be the principal part of what you hare} 
And why did the owners of theſe eſtates plant t theſe 


bad and contemptible forts of fruit? I anſwer ; that | 


many of us had formerly another vent for theſe ordi- 


_ nary liquors. It was che Iiſtillery, / But that vent is 


now. entirely ſtopt. By an error in the proportions, 
eſtabliſhed by the 4th of Queen Anne, the additional 


duties lately laid on ſpirituous liquors have operated 


ſo unequally, and fo fatally for us, that ſpirits drawn: 


from Cyder and Perry are charged with more duty 


than thoſe ſpirits will ſell for, except in thoſe times 
only when diſtilling from corn is prohibited. Yer 
this has been thought the moſt proper ſeaſon for 


impoſing this additional burden. Beſides, ordinary 
and contemptible as the liquor was, it was no bad 


thing for the farmer, when not had at too dear a rate. 
8 Clogged with a duty of 4s. per hogſhead, notices; 
entries, fearch, certificates, and penalties, it will not 
be worth making. But free from duty, and free from 
. exciſe, it was no bad thing. It ſaved: the expence of 


buying coal, there were no malſter's bills to interfere 


with a landlord's rent, it was made with tolerable caſe 

by the farmer's family and labourers in the common 

buſineſs of the farm ; and in W * a good 
; os 


* 
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deal was ſold in the neighbourhood to the poorer 
people, which helped to pay the expence of making. 
There was, at the ſame time, no additional ſtock re- 
quired, except in hogſheads only ; the mill and uten- 
fils, which were wanted for making the better ſorts, 
ſerved alſo for the worſt. They muſt indeed have 
ſtood: ſtill moſt of their time, had there been leſs of 
the ordinary forts. For theſe laſt. have this further 
advantage ; the trees are hardy, they can ſtand againſt 
' the inclemencies of our ſeaſons, and the inequalities 
of our ſprings : They can ſtand againſt any thing 
but high duties and exciſes. The ordinzry ſorts there- 
fore gave the beſt chance for plenty, and the farmer 
| might rolerably well depend upon them for his family- 
drink in moſt ſeaſons. 


+For theſe reaſons they ON the principal part of | 
our plantations. And from them is to be raiſed the, 
principal part, perhaps the whole nett produce of 
this duty. But when I ſpeak of this contemptible 
liquor, I give you a very inadequate idea of the drink 
e uſed in the families of, our farmers. ; 


Know then, that our 8 EY a careful, ſober, 
induſtrious ſer of men, and that many of them ſell all 
| that they can poſſibly ſpare, and ſubſiſt themſelves 
and their families for the moſt part upon the waſhings, 
After the juice is pre ſſed from the fruit, they throw 
water upon the dry exhauſted cake, and preſs it over 
' again, and obtain from it their family-drink : Some 
of them alſo mix water in the caſk with their Cyder 
and Perry ; the water is perhaps, one-third or more 
of the drink. You will ſay, that it is impoſſible this 
: could be an object, or that it could be meant that 
_ this kind of drink ſhould be taxed at 48. per hogſ- 
DS head. I tell you fairly and honeſtly, but reſerving to 
HE myſelf the __— of infiſting upon _ 8 ob- 
„ | . 


— 


— 
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jection to the tax itſelf, that it is impoſſible to ſecure 
the revenue without taxing this miſerable ſtuff. If 


water mixt with the fruit, or with the juice, were to, 


exempt the liquor, recollect yourſelves, and tell me 
| how much of the drink will be unmixed ? 


But 1 will go further; for there is ſtill worte ſtuff 


7 than this, that muſt pay the tax. The duty is charged 
as the liquor runs from the mill. Some months after, 
a conſiderable part of it turns ſour: This has not 


ſufficient ſtrength to become vinegar, but is thrown- 


into the waſh· tub, and given to the pigs. Why ſhould 


there be no drawback for this ſour drink? The reaſon 


given is, © becauſe frauds may be committed, a great 
re deal of water may be mixed with a little ſour 
ec Cyder and Perry, and the amount of the whole 
« duty drawn back on this pretence.” Be it ſo: We 


are over-· ruled: We muſt ſubmit— But what's the 
conſequence > That which really turns ſour, that which 


is fit for pigs and pigs Lone, muſt pay a * of 43. 


per hogſhead. 


If then this ordinary and common Cyder and Perry, 
much inferior to Small-Beer, theſe waſhings, this 
mixt liquor, nay, if this ſour ſtuff, this pig-drink is 
to pay the duty; Tell me, was this an an object wor- 
thy of that adminiſtration which propoſed it? Was it 


for thoſe who reſtored peace to their bleeding and ex- 


hauſted country, who at the fame time made peace 


for the King of Portugal, and gave tranquility not to 


Evrope only, but to every quarter of the world, was 
it for them, I ſay, to dip at once from the great height. 


in which they ſoared, and pour forth their reſeat- F 


ment againſt Cyder and Perry, much worſe than 
Small-Beer, and againſt waſhings, Apple-drink, and 
the like, ten times worſe than that Cyder and Perry ? 
Was it for them to turn a deaf ear to the not 
unfriendly repreſentations of thoſe, | who as theit 


friends, the Patient, tame, obliging, ſupporting/ : 
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et bearing, and forbearing country gentlemen,” were 
worthy of ſome regard, but who were till the, more. 
worthy of it as the repreſentatives of counties and 
places very reſpectable and very independent. Was it 
for great miniſters as theſe are, to retire to their clo- 
ſets, lock themſelves up with clerks in office, with an 
exciſeman from Hereford, and a man who had been 2 
Diſtiller, and then ſally forth thus informed, thus in- 
ſtructed, and thus encouraged, with on oe TOO. Ge 
ee ſtat pro ratione voluntas,” “? 12 


Lock to it, vo men of n > ot men pry 
Lire and you men of North Britain; look to 
it, whoever content yourſclves wich any contemptible | 
beverage not yet exciſed ; the doctrine is laid down, 
it has received the Sanction of Parliament; that drink 
of Whatever ſort, however contewptible i in it's nature, 
mall be exciſed for the fake of equality. Though 
carefully and frugally you preſerve in caſks your whey 
and your butter milk, which more extravagant, more 
happy, and more luxurious farmers throw into their 
waſh-tubs, yet know, | that upon the ſame principle 
which exciſes us in this year, you muſt be exciſed in 
the next. We did eſcape the duties on malt- liquor; 
therefore our Cyder and Perry are now exciſed; you 
eſcape them ſtill; therefore your whey and your but- 
ter-milk muit be exciſed in their turn. From the 
fame principles draw the ſame 60 dek; from the 
ſame cauſes expect the ſame effects. I call upon any 
man to lay down the diſtinction, why we were to be 
exciſed in this year, and you to eſcape in the next. 


Nothing can be more true, than that taxes ought to 
hs laid ad valorem. What a man has, and what he 
conſumes, ought to pay its tax in proportion to its 
value: Thus the law fays, and it is the intention of 
the law, that the land- tax ſhall be charged with equa» 
Utty and indifference, and that all parochial rates ſhall 


be WP What if the charge were laid by the acre ? 
would 


, 2 4 N 
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Would. it be 1 that one acre worth 3os. and 
| another not worth 28. ſhould. each of them pay the, 
fame tax? What if ſome gentlemen were gratified i in 
their deſire of laying an exciſe on meat? would it be 
reaſonable that the poor, for ſhins of beef and other 
coarſe parts, ſhould pay the fame duty as the rich, for 
what ſupplies their luxurious tables? 130 


This accuracy, this juſtneſs of proportion, this 
equality, if I may call it ſo, cannot indeed be obtain- 
ed in articles of- conſumption univerſally in the. firſt: 
inſtance. A general exciſe upon conſumption in pri- 
vate houſes never will obtain it. For there is a differ- 
ence of degree in every thing, by which men are ena- 
bled to eat, drink, and Warts all the neceſſaries, con- 
veniencies, and luxuries of life, in proportion to their 
ſeveral eſtates. Now, if one certain tax were laid on 
each of theſe; articles, as .ſo much on every yard of 
cloth, fo much on every pound of Beef, and the like, 
and this tax were to be levied in the houſe of the con- 
ſumer, is it not evident that it would turn out a moſt 
unequal mode of taxing? For, in that caſe, thoſe who 
_ indulge : themſelves in the beſt forts, and thoſe who. 
are confined by their circumſtances to the moſt ordi- 
nary, would each of them pay the ſame tax. And I 
hardly know an article of conſumption, in which it is 
8 poſhble to lay the duty properly and in due proportion 
on the conſumer i in his own houſe. Neither would 
it mend the matter, if this duty might be exchanged 
for a compoſition: For then the poor and the rich 
muſt pay the ſame ſum per head, though the quan- 
tity, as well as the quality of what Py en do 
greatly differ. 


How then ſhall all men pay in a x due proportion to 
what they conſume, if not by a general exciſe” laid 
upon conſumption in e own "Holes," nor mY a 
neee Ps 53 | 

469 8 Shall 
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is not made lighter: And they know, that the better 
ſorts bear ſo much additional charge, as is taken from 
the worſe. Ia ſhort, they know how to aſſort thrir 


worſe. 


{ i. 


1 Shall 1 riſque an idea which I am inclined to mi. 
 eruft, becauſe 1 Have fome reaſon t to fear | it may be i * 


| tirely my own?” COD f 


Leyy the tax upon the 8 a the dealer; - 
the price to ſome of the conſumers may be a little en- 


hanced: The rich may be made to pay ſomerhing, 


more than the tax, and the poor may be totally ex- 


empted from it; but, upon the whole, you will come 
much nearer to a juſtneſs of proportion than you can 


by any other mode of levying it. For the merchant 


and the dealer will make the diſtribution; and they 


will make it juſtly. They know, though the finan- 
ciers, and Politicians of our days do not, how chi- 
merical it is to think of making the different ranks of 
men pay the fame duty for the various forts of the 
ſame thing, differing greatly in their value. They 
know, that the ordinary ſorts will remain on their 
hands, will never get into conſumption, if the charge 


goods, and to lay a higher or lower proporfion of 
the tax as their TO ey ſhall be ROE + or 


- 
0 


This was in great tare the caſe. wi [Cote 
* perry before the late act of parliament. The 
duty lay upon the dealer, and upon him alone; The 


operation therefore of the law was this; the better 


ſorts, which for the moſt part got into the hands of 
the dealer, paid the duty; the wore, which the dealer, 
would * no means meddle with, Oy, ** 


| free. 


The . is a | man; Ry” ar * tax had. 
- impoſed or not, would never have found it worth 
bis while to get into his hands the more ordinary 


ſorts of liquor. The great objeth of this bill is a 


parce 
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_ parcel ſy 1 ſtuff, dich ſo far from being | 
| worthy of a tax, would not, even untaxed, have paid 
the reaſonable profits of a middle man- The dealer 
therefore would buy none of the bad ſorts, and he 
was confirmed in this reſolution by the then exiſting 
duties amounting to jos. 8d. per hogſhead. But 
neither his ſituation, nor the duties, nor both together, 
confined him to the purchaſe of the beſt ſorts only, 
He bought none of the had, but he bought the good, 
the better, and the beſt. | Liitle, very little, eſcaped: 
him that was worth buying; The account laid before 
the houſe of commons ſhews, that his trade was an 
increaſing trade. What he bought he aſſorted, and 
laid upon each fort ſuch a proportion of the tax paid 


to the government, and of his own profits, that upon 5 


the whole there was obtained a juſtneſs of proportion. 
And whoever, without being let into the ſecrets of 
trade, will give himſelf the trouble of thinking what 
a trader muſt do, be will find that the difference be⸗ 
tween the prime coſt, and the ſelling price of the beſt 
of the goods, muſt exceed the tax impoſed, and the 
reaſonable profits of the middle man, much in the ſame 
proportion, as the difference between the prime coſt. 
and ſelling price of the worſt of the Watt. will fall 
wort of chat tax and thoſe profits. | 


It is wee, that the tax bei confined to the dealer, | 
the which was fold immediately by the farmer, or 
conſumed in his family, eſcaped all duty. And of 
this inequality, not only the dealers, but the con- 
ſumers, in diſtant countries, may have had ſome rea- 

| ſon to complain. But why was this inequality allowed 
by the legiſlature ? Firſt, becauſe the cure would have 
been worſe than the diſeaſe, as it would have intro- 
duced another inequality the moſt grievous of all. 


| For had the duty been extended to theſe liquors con- 


ſumed in the houſe of the farmer, or ſold by him, it 5 
could not have been collected without exciſe upon 
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the farmer; - Wu the legiſlature did not, in thoſe 
days, think ſuch an extenſion of the exciſe laws either 
juſt, reaſonable, or prudent. Secondly, becauſe that 
which either ſtopped with the farmer, or went immedi- 
ately from him to the conſumer, and was, at the ſame 

time, of ſufficient value to bear the duty, was not 
ſufficient in quantity to be an object worthy the at- 
tention of the legſlature in thoſe times. Thirdly, be- 
cauſe the worſe forts, which were either ſold in the 

mei hbourhood, or conſumed in the farmer's family, 
were, for the moſt part, ſo ordinary, that they would 
not bear the duty. Vet this is the principal part, the 
bulk of the liquor taxed by this act. We have conſi- 
dered the nature of it, and haw far it is capable ol 
bearing fo heavy a duty. ; 


But it has "been ſaid, "ends it will be ſaid again ; * 
it then, upon the whole, reaſonable, that while all 
drink ers of malt- liquor pay a duty, thoſe who drink 
Cyder and Perry of their own making, or bought, i im- 
mediately from the maker, ſhould eſcape duty-free ? 
J anſwer, yes : For with the end we ought to conſider. 
the means. If chere is no poſſibility of diſtinguiſhing 
the drink that will bear the duty, from the drink that 
will not; if that which is perhaps inferior to no other. 
liquor and that which is but juſt good enough for the 
pigs muſt both pay the ſame duty; if a high duty 
will deſtroy nine parts in ten of the plantations, from 
whence that duty i is to be collected, and at the ſame _ 
time the expence of collecting is ſo enormous, that a 
Þw duty will not pay the collection: If the revenue 
| cannot be ſecured, without ſubjecting thoſe who are to 
pay it, to the laws of exciſe, and to thoſe cruel hard- 
__ - ſhips which I will ſpeak to hereafter; if added to this, 
the revenue intended to be raiſed is a meer trifle, and 
the number gf e familie ebenen to euere hard- 
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ſhips, inequalities and difficulties, is almoſt infinite; 
in all theſe caſes, I fay the means, and rhe neceſſary 


conſequences of thoſe means, are to be compated 
with the end propoſed ; and he is either a bungling 


Financier, or a bad man, who would ſtruggle to ob- 


tain the end, by means deſtructive of the revenue, | 


and Incolerevle to the ſubject.” 


F * 


But it ſeems Were is 1 "4 char wake 
all things eaſy. When it was diſcovered, that a miſtake 
had Sov committed, and that it was not enough to 


propoſe a tax, that the means of raiſing it muſt be 


conſidered, and the whole of it taken together, then 
came in to ſoften it, 2 compoſition.. Let us fee then 

how far that compoſition makes the thing equirabſe. | 
Gentlemen are afraid, perhaps, of the word, poll-tax, 
but compoſition and poll-tax are the fame thing. Fot 
it is a tax of 58. per head, paid by the maſter of the 
family, for himſelf and all his, family drinking Cyter 
and Perry of his own making. My tenant and 7 then. 
pay the ſame rate. But I drink the beſt of the liquor, 
and my ſervants drink what is almoſt as 8004 as any 
that comes to my table: My tenant is content to drink 


what he cannot ſell, the thick, the four,” and 'the Wah- 


ings. Is this equality ? Far be it from mne to lay that 
poll-tax can be equal. Poll t 4X and F . ate in my 
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el Poll-tax i is liable to every: as ection which * ink 
a a genega exciſe: laid on the conſumer, and to ſome 


more. In the exciſe there is a good and a bad, both 


charged with the ſame duty. The good will be con- 


ſumed: by the rich, and the bad will fall to the lot of 
the poor. But to the poll- tax it may bz further object 


ed; that there is not only a good and a bad, but 


there is a more and a leſs. Whether a man drink 
What is worth 4% per gallop, 0 or hat, excluſive of 
2 1 855 tt 7 V F duty, 
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+ Was 


" <a; is ſearcely worth 45. per hogſhead, of the waſh - 
ings, which are ſcar cely worth making; whether he - 
drink much or little, whether he drink Cyder and 
nothing elſe, or, with his Cyder, drink Wine, Ale, 
Wo other liquors; whether he be, either by inclination 
x. neceſſity, 2 carefull, frugal man, and keep little 
Þ 53 or maintain a hoſpitable houſe, and open 
his cellers to all comers; in all theſe caſes, and ſome 
more, which I could mention, the circumſtances. and 
- conſumption of men will greatly A but the rare 5 
| M compoſition. 1 18 fill the e ren 5 | 


It may be faid, that i it is meer affectstion to call this 
2 poll-rax; that compolition and poll-tax greatly dif- 
fer, that the one is left to 2 man's option, but the 
other forced upon him. It! is true, in ſome caſes poll. 
tax is forced upon 4 man as where it is fixed to a de- 
gree, every man to pay in proportion to the rank he 
holds; for a man cannot un- lord, un-Knight, un⸗ 
eſquire bimſelf, &c. 'Poll-tax, thus confined, is cer- 
; rainly forced upon him. But may not a poll-tax be 
fixed upon men, by other deſcription than that of their | 
degree? For inſtance, upon the drinkers of the dif- 
- ferent 8 liquor, or upon the makers of Cyder 
and Petry, ? And may it not be ſaid to be forced upon 
them, when nothing leſs chan a total abſtinence from 
> that ſort of drink, or a total neglect of, that ſpecies 
of huſbandry Can exempt them from it? But you will 
ay; ii is left to their option: They may either com- 
pound, or be exciſed. See then how! fair the option is. 
© Look Where exciſe operates. Do we not ſee difficulties 
E heaped upon difficulties ; journies, repeated journies 
to offices of exciſe at many miles diſtance; entries of 
-xooms; ſearch, penzlties, and many formalities, imprac- 
ticable to ſuch of the farmers; who, to uſe their own ex- 
preſſion, have not been bred to learning? When there 
fore we (ee ſuch ſeverities provided for thoſe who do not 


nar REL can we 6; y That the. option is free, he 
| * 


IS 


1937. 


the compoſition. voluntary? The ſeaſon. mey cops 
compofition as it often will, the more expenſive 


mode of paying the duty; but, upon the whole, 
thoſe who ean afford to endeavour at the preſerva- 


tion of their , muſt ſubmit to it as the * 


evil. 


with many particular difficulties, which I- ſhalt pre· 


ſently lay before you; ſuppoſe it, what it really is, - 
the lighter burden, the more tolerable evil, and What 
affords better chance for the preſervation of liberty: 
yet there is, unfortunately: for us, a variety in ur 
ſeaſons, and it will often happen, that a ſcarcity.of - 
fruit will render the rate of compoſition exceeding 


| grievous to us all; There are alſo thoſe, the number 


and circumſtances of whoſe families will, in all ſeaſons, 


render it diſadvantageous to them. In moſt of | theſe 
caſes compoſition will nat take place, but exciſe 
muſt operate: Where exciſe operates, 1 have ſhewn 


how unequal the tax is, comparing together the  _ 
different ſorts of the ſame liquor, or the common 


and o [eons ſorts with malt liquor, Where the poll- 


tax, or compoſition, takes place, god knows there 5 ; 


alſo is a ſufficient inequality, where the poor man is 


cumſtances, to drink a very differcnt fort. of. liquor, 


| 7 think” T have now made ſufficient” objections to 


the amount of the duty and its inequality, and ſhall 
therefore proceed to object, in the ſecond place, 


to the mode of ſecuring it, and to the ſeveral ptovi- 


3 fions. for. that purpoſe, ſome of * which, J muſt ſay, 


were Wantonly, and unneceſſarily forced upon us. 
ſuch of thoſe proviſions as are neceſſary for ſecuting 
- the revenue, become ſo many arguments againſt. the 
A 5 ert For . will again Tepeat it; the means 


+ ſuppole-the este more 0 . ad 
engaging than it really is; ſuppoſe it not encumbered 


idemned” by law to pay the ſame, rate with the 
ich; and at the ſame time condemned, by his. cir- 
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are to be confidered as well as the end; and no 
duty ought to be impoſed, which brings with it ſuch 


hardſhips as I ſhall, now lay before 0 enn 


N more grievous then the 1 itſelf, 


00 Every perſon muſt make 4 very Wörter entty, | 
« in writing, at the next office of exciſe, of his mill, | 


c cellers, vterlidg and every place, and every thing, 


«which he: may poſſibly have occaſion! to make uſe 


«of in the making and keeping of his Cyder and 


« Perry. He muſt make this entry before he be- 
gins to make Drink; when he neither knows | what 


quantity his fruit will vield him, nor how ready a 


Market he ſhall find for it, nor what: quantity of 
ſtote- room he ſhall ſtand in need of. What if he 
call neither read nor write? No matter: He muſt 
do it, or get it done, and his ow miſtake, or an- 
_ other's, ſubjects him ( to the penalty of 2.51.” Im- 
mediately after the entry made, the officers of exciſe 


are in the plentitude of their power: They ride tri- 
umphant through the land, < with authority to enter 


. and ſearch, not only every place that is, but every 
c place alſo that ought to be entered. They are to 


e charge the duty, which in many caſes is equal to 


e full value of the liquor; and this duty is to 


K be paid within ſix weeks after charge Lk any man 


has oceaſion to ſell or remove; andther journey 
eto the exciſe office, vhich may be at many miles 
Fes diſtance, a certificate to obtained, if} poſſible, and 


the ber to be forfeited, if removed without 
If an Exciſeman is troubleſome and VEX- 


3 v6 one.“ = FOE, 
atious, and unneceſſarily comes at hoyrs, . perhaps 


within the letter of the law, but extremely unſea- 


ſonable and inconvenient, if under retence of a 
diligent execution of his office, he 0 Is the farmer 


from harveſt-work to ſearch for what he does | not 
expect to find; if inſolence on one ſide begets pee- 


viſhneſs on the other, and the 4 = _any de- 
e e 


q 


and in others of the ſame nature, a penalty iS. in- 


8 


to enter, without ſo much as telling his authority, : 
and totally unknown to the family, is not allowed to 


* by which every other clauſe in every other act, 
“ 'layihg an exciſe on liquors, every proviſion, ever 
cc penalty, is to be in force, though not herein par- 
ticularly repeated!“ By virtue of this clauſe the 


pet us of an offence, there are informations in the ' _ 
court of exchequer too expenſive to be contended+ 1 © 


. coſts; there are trials without juries, determinations 
by juſtices and commiſſioners, ' the creatures of the 


Ties. 


greez obftruged ! in an uſeleſs, ill timed, n! impro⸗ * 
per execution of his office, if he makes "a requeſt 


enter and ſearcht In all and every of theſe. caſes, ; 


« curred of gol.“ There is a clauſe in the act, 


moſt learned of us are put to a difficulty to find 
out what we. are to do, what is expected from us, 


| what we are not to do, what relief we are intitled to, 
and what puniſhments we are ſubjected to. Thus 


much indeed we do know, that where our lords ad. = 
maſters, the officers of exciſe, think proper to ſufſf - 


againſt, eſpecially as an acquittal will give us no 


crown, and removable. at pleaſure; and this where 


Ahe proſecution is at the ſuit of the crown, and'the , 
crown and its officers have the penalty among them. 


If any fray ſhould happen, which may well be ex- 
pected, as it is but the natural conſequence of im- 


powering one man to be inſolent to another, the ex- 


ciſeman may indict the ſubject in any diſtant county; 


who muſt attend with his PREY bur we eee 


can recover no colts,” 
- eaſe theſe. hardſhips, ſome relief. i is 8 1 


« a man may compound, and then he is not to be 


ee yiſited or ſearched, nor is he to be charged with 
ec any duty unleſs he ſell,” I will ſpeak hereafter 


of certain difficuties and hardſhips which lie, I will 


not ſay even upon the . but Particulary 
ee N + : 2 2 pe RE, be 


55 TE 326 ] . 
upon . 1 "Bae already obſerved, that dec com- 
poſition is the moſt unequal poll- tax that ever entered 
into the imagination of men. Yet even this compo- 
fition becomes a ſnare. to the compounder, for- a 7 
very minute account of his family is required o ß 
* him,“ though not required of any other com- 
pounder: © their chriſtian and their ſir- names muſt 
< be inſerted in the liſt, and a ſmall: miſtake in 8 
made either by him, ox the perſon who: writs: for him, 
ſubjects the compounder % to the heavy penalty of 
201.',—Another relief is this: The poor, who live 
- © in tenements,. not rated above 40s. per year to 
te the land-tax, and make no more than four hogſ- 
ic heads, are exempted; they are not obliged either 
* ro compound, or pay duty.“ And what relief is 
this to any poor man, who is under the neceſſity of. 
buying; He mutt undoubtedly pay for this miſerable 
drink a higher price in proportion to the tax impoſed... 
But ſee the ſhare, intended for thoſe who avail them- 
ſelves of this exemption. There is cruelty eyen in 
' the indulgencies of this bill. A man exempted, will, 
naturally think that he has nothing to do with the 
-  exciſe-office.. But he will find, to his coſt, that he 
has. For though exempted from paying duty, © He. 
= « muſt enter the Mill, he makes at, and the place 
the intends to keep the liquor in; he is liable 
80 ſearch by the officers; he muſt not remove the 
1 Hiquor either from the Mill he borrows, to his own 
b houſe, or from his own houſe to the houſe of the 
B buyer (if neceffity ſhould oblige him to ſell). with 
2 0 out a. certificate,” And how long this exemption. | 
ſuch as. it is, is likely to continue, I ſubmit to you, - 
E who certainly have not forgot when the occupier of 
3 __ "a houſe, having, nine windows only,” was OO * | 
5 ref to pay the window tax. 


| 1 8 Writing to the. electors of Great 9 it is vn. | 
N hor-4 me. to 1 forth the, l advan 
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tages of iel 7 juries, the ſecurity which it gives. 
to the little and the poor againſt the great and the 
rich, or to the ſubject iu general againſt the oppreſ- 
ſions of the crown. It is equally unneceſſary to dwell. 
upon the horrible power of ſearch, where no offence; 
nor any ſuſpicion of offence, is charged upon oath, 
without any warrant of the magiſtrate, or the preſence 
of the peace-officer. - It is equally unneceflary to 


dwell on the evil conſequences of entries in writing, 


notices, certificates, and an early payment of duties 

equal to the intrinſic value of the liquor. I ſhall 
only obſerve, that theſe are grievances in almoſt every 

exciſe, but that they are particularly heavy, when 
laid upon the farmer for the produce of his land, 
or upon the private perſon for articles of domeſtic 
conſumption. Let us, however, enter into a few. 
particulars; and firſt, let us ſee, what trouble we are 
put to, in the ſale of our produce, from whence ariſe 

our tents. Make our caſe your own, and Judge and : 


dence . V 


To ſay the truth, where the ſeller is a e 
der, it may be queſtioned whether the government or 
the ſubje& has moſt trouble. The law ſays, *© that 
« when, and ſo often as a compounder would ſell, he 
by WL... give two days notice, and the officer of exciſe - 
all attend to gauge ſo much cf his liquor as he 
> 2 to ſell. Figure to yourſelves a market - 
day, and every farmer, nay almoſt every cottager and 
- labourer in the neighbourhood, crowding the office of 
exciſe, to give notice of loads, hogſheads, and half 
hogſheads, intended for ſale. The maker is to give _ 
but two days notice, and it is no unreaſonable con- 
ſtruction of the law, that he is not to be obſtructed 
in his buſineſs, and that within thoſe two days the 
exciſeman muſt attend him. Here undoubtedly the 
doreremenr has its ſhare 5 trouble. Where the 
oe 2 e 4 | 


\ 


x 
; 


. 1 328 + „ 
market · day i. is on a \ Friday or a ts the officer, 
in fact, will have but one day, on which to ride 

North, Eaſt, Weſt, and South, to take the account, 

and make the charges as the Act directs him. Form 
2 gueſs what muſt be the multitude of officers to 
perform this duty; but forget not, at che ſame time, 

- + what muſt the diſtreſs of the country, if a ſufficient 
number be not appointed: and then judge, for to 
your judgment we ſubmit it, whether any tax can be 
worth collecting, which, if ceconomy- take place, 
_., Clogs and retards buſineſs, as this muſt doT and, if 
the collection be made with due regard to the eaſe 
of the ſubject, brings ſuch additional expence upon 
the public, and fork onal are to 0 e - 
tration | 


64 Notice i is to. be given before 8 5 every | 
ce perſon who dots not compound, that the officer 
may attend and charge the duty: till the charge is 
e made, no certificate can be granted. Notice muſt 
e alſo be given by the compounder, before he ſells, 
e that the officer may attend him, charge the duty, 
and give the certificate. Cyder and Perry, re- 
% moved without a certificate, are forfeited,” Here 
are ſeveral journies, notices in writing, forfeitures and 1 
penalties: and it muſt be confeſſed, that due care is 
taken to put the ſubject under ſufficient. difficulties. 
But no proviſion is made, that on notice given, the 
officer ſhall' forthwith attend, or grant the | certificate. 
when required. This Act, which is. ſo profuſe in 
© penalties impoſed upon the ſubject, does not lay a 
_ age: penalty on the officer of exciſe, for any e 
or miſbehaviour whatſoever. „ 


But I am told, the Board of Exciſe in ene 
1 or an inden in the king's bench, or an 
action for damages will lie againſt him. And is not 


* a Soothe . to a 3 fellow! Will 
vo 


* 


1 „ 


you be content with it in your own caſe ? Shall a 
permit become neceſſary for the ſale of every bag of 
corn you take to market, and ſhall an inſolent officer 


wantonly refuſe or delay the iſſuing of that permit, 


and then laugh in your face, and tell you, that d ͥͥ 
may go to London, and beg for juſtice from the 
Worſhipful Commiſſioners, or that Weſtminſter-hal! 


is open, and the 8 855 PD wow to receive your 
fees? 8 | 


Here then i is our firſt diſtreſs: as officer may not 55 


be willing to do his duty, and we have no ſuch means 


of compelling him as are ſuited to our circumſtances.  _ 
And this diſtreſs is great beyond imagination. Ho] 
are men, of whom many are not worth five pounds in 
the world, to ſue for juſtice, either at the Board of 
exciſe, or in Weſtminſter-hall ? But ſuppoſe the offi- 
cer willing, there muſt be at leaſt a journey to procure 
the certificate. It is now law, that there ſhall be an 
, office of exciſe in every market-town, The intention 


of which law was, that the ſubje& might have his 
buſineſs done with all poſſible eaſe to himſelf, Upon 


the ſame principle, there ſhould now be an office of 
exciſe in every village. Is that intended ? IC not, 
many a man muſt ride ten miles to procure a certifi- 
cate for a ſingle hogſhead of Cyder or Perry, which, 
in its intrinfic value, may. not be worth the duty it is 
charged with: and many a man alſo will loſs his op- 


portunity of ſelling, where his cuſtomer ſtands in need 


of an immediate removal, and the certificate cannot ; 


- bs immediately obtained. 


But ſuppoſe the application 3 and the officer | 
willing: See what the certificate muſt expreſs, and 
tell me, who muſt ſupply the necetlary information 
for it. It muſt expreſs the quantity. Will every _ 
farmer, will every cottager and labourer, be able co 


tell the * N of iy caſk ? And yet pre- 
24 cilion 
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5 ciſion ſeems to me to be abſolutely neceſſary; 1 the A& 

| ſeems. to direct it, and I ſhould ſay that the certificate 
would be a ridiculous, farce without it, if I had not 
too much reaſon to call it a mode of perplexing and 
harraſſing the country, Suppoſe the caſk to contain a 


fee gallons more or leſs than are cxprefſed in the cer- 


tificate, is it to be furfeited ? If yes 3 ſee the hardſhip 
that men. are to ſuffer for their ignorance, If no, 
what uſe then will there be in expreffing the quantity: 
I know that the exciſeman is to leave, a copy of his 
charge, whether demanded or not : no thanks to thoſe 
who brought in the Bill for this favour. But the copy 
of the whole charge will not inform the farmer of the 
contents of each caſk. It muſt alſo expreſs the place 
of-abode, as well as the name of the perſon to whom 
the liquor is to be ſent. There alſo I foreſee -great 


difficulties. A farmer may, perhaps, be able to tel! 


you at what place he is to deliver the liquor, but be 
5 totally ignorant how much further it is to go, and 
© what is the name and place of abode of the perſon, 
living perhaps in ſome other county, for whoſe. uſe it 
is intended. It muſt expreſs alſo; whether this ſame 
5 diſtant gentleman, is or is not a compounder, and 

whether the buyer is or is not exempted from pay- 
ment of the duty. Tell me now, I beſcech you, for 


none in the houſe could. tell me, why are all theſe par- 


tticulars to be expreſſed in the certificate, and who is 
t ſupply the neceſſary information? Is the certificate 
to be refuſed for want of it? Is the farmer to be ſent 


back for freſh information: ? Is he to attend from day 
to day, as freſh matter ſhall ariſe, and after having 


cleared up one difficulty, is he to be ordered back to 
clear up another? Is any other farmer in England in 


tis ſituation? Is the Cyder i in the mean while to re- 


main locked up in the man's cellars ? Is it to loſe its 


pauaſſage, the contract to be broken, becauſe the liquor 


| is nox delleered in due time, the purchaſer to be di- 
5 i : . 


tam 1 
appoi pointed, and are queſtions at law to ariſe Dette 


him and the ſeller 8925 the non· performance of the 22 
EE — | | 


" Theſs awe dificultics Which - our farmers upon 
the ſale of our produce; and I will venture to ſay, no 
other farms in England are, at this rime, ſubject to 
the like. The intention of this addreſs is, that you 
mould look forward, and form a conjecture, how 
ſoon our caſe may become common, and the lame 

grievance extended over all. pre ty: 


As to the other part of the yoke TR Re per- : 
| haps a more juſt execution there of the laws of re- 
venue now exiſting would have rendered this tax to- 
tally unneceſſary. Thoſe who are for eſtabliſhing 
equality in taxes would do well to confider, whether 
they ſhould not begin their reformation,” by enfor- 


cing the collection of the old taxes in ſome parts of _ 


the kingdom, rather than by impoſing new burdens 
upon other * ich WY Pay more : than | their ; 
ſhare. Xt; Py 


In the bardſhips Area) natal you Sp bb. 
ſerve, the compounder has his ſhare, 1 am however 
fully of opinion, that the ſcene. had not long opened 
before gentlemen wiſhed themſelves off the ſtage, and 
their . tax handſomely withdrawn. But they were 
aſhamed to retreat; eſpecially as they ſaw, at that 
time, none of the maſters mounted. The oppoſition 
was carried on, for the moſt part, by thofe, whoſe | 
| duty called upon them to be active, though many. of 
them were new in parliament, and few of them much 


verſed in ſpeaking. To retire before ſo weak a corps 


| was a diſgrace which great men could not ſubmit to. 
But they would give way a little, where neceſſity te- 
quired, - The cry of exciſe, come it from whom it 
| might, could 1 not be reſiſted: and they were conſci - 
a MG „ ous 
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ous that, in this caſe, ſuch a cry was but too ad | 
founded. Therefore they would exchange exciſe for 

Aa compoſition : and from that time, I verily believe 
that it was intended to make the compounder as eaſy. 

"as he could be. For the former blunder was to be 

ſcreened, and exciſe was to ſnielter itſelf under compo- 

fition. But where the ſtamina are bad, you may 

- patch the conſtitution, bur you eannot cure it, The 

diſeaſe may be removed, it may be ſhifted from one 

part to another ; but totally to rare A af iy e 

the power of medicine. . | | 


Something indeed may be 6 to the ot 
- _ or: infidelity of thoſe who were. adviſed with. The 
project might, perhaps, have been originally the pro- 
ject of ſome great man: I am much inclined to think 
it was. The greatneſs of the deſign manifeſts the 
A greatneſs of it's author; but the particular proviſions, 
by which the plan was to be perfected, and the pro- 
Jject carried into execution, muſt have been left to 
ſome little tool of office. Nothing will ſhew this 
more ſtrongly than what I ſhall now lay before you, 
the diſtreſſes which even the compounder, the nt 
| favoured among us, is made ſubject W. 


7 For the better ſecuring of the revenue, com- 
« pounders are to give in a liſt of the chriſtian and 
« ſir-names of all perſons 1 in their families.” Thus 
a long and accurate liſt is to be made out for many 
a maſter of a family, who can neither read nor write ; 
and a miſtake in any part of it, either in the number 
ot the names, perhaps even in the ſpelling, « ſubjects 
(/ him to a penalty of 201.” This is not the caſe with 
ſ  compounders for any other duty, nor is it wanted in 
any caſe. In this very ſeſſion, at the motion of the 
treaſury, a bill was brought into parliament, to correct 
85 4 rand, in we colletion: and — of the Malt 
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7 duty. It paſſed, and ſtands in the Statute-book hs | 
very next to the Cyder-Act. Had ſuch a proviſion 


been wanted in the compoſition for Malt, one would 


naturally have expected that it ſhould have been in- 
| ſerted in that Act. If not wanted in that compoſi- 


tion, why is it wanted in ours? This I am ſure of, 
that we are leſs able to conform. The compounders 


for Malt may, poſſibly, be correct: They are, for 

the moſt part, a very different rank of men from the 
poor farmers, cottagers, and labourers, of which at 
leaſt nine in ten, when they come to ſign their liſts, 
will be found to ſet their marks. Suppoſe a farmer 
miſtaken either in the chriſtian or ſurname of his ſer- 
vant, or ſuppoſe the man who writes the liſt leſs at- 


tentive than he ought to be, or ſecretly diſpoſed to 
hurt the farmer, the penalty is incurred, and the maſ- 
ter of the family reduced, where perhaps it is intended 


to bring him, to che EY 2 N wa Tween 


| I E 


This then is a eruel and ee proviſion ; the 
next is equally unneceſſary, I cannot ſay it is equally 


cruel, but it is little, trifling, and inſignificant. It 
is 852 of a piece with the reſt of the work. In moſt 


other parts you fee the hand of the projector: But 


here you may diſtinguiſh the paltry and pitiful inſtru 
ment he worked with, the low mind and the little 
underſtanding ſtooping to low and little conſider- 


tions. Indeed when great mer lock themſelves up 
with exciſemen from Hereford, and men who have 


been diſtillexs, their genius will be found to fink to 


that of their company, and low and little wil be the 
fruit of their conſultation. | | | | 


| Whatever objections may lie i this PETS * 
muſt be confeſſed, that the deſign was great. To 
throw an exciſe over 100, ooo families and more; to 
E lee for the W of it thoſe who are 1. able to 
| con- 
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«a wes * 


t 324 1 


8 conſorm, and to render e more difficult by | 
_ unneceſſary and impracticable clauſes; to ſelect for 
che objects of it the gentlemen, clergy, freeholders. 


farmers and occupiers of land, who have long been 
the independent part of this kingdom, have ſupported 


it's conſtitution, and have made many a miniſter un- 
_ eaſy; to reduce theſe men under the rod of the juſ- 
tices of the peace and commiſſioners of the exciſe ; 


to ſet us at variance with each other; to ſow Jealouſies 
and diſſenſions, and ſpirit up one part of England to 
the oppreſſion of the other; to draw in country gen- 


temen to a co-operation in ſo ſevere and ſo extrordi- 


nary ah extenſion of exciſe, over thoſe in whom their 


. Intereſt chiefly lay, the farmers and freeholders: 


Theſe are the ideas of a great man, they ſpeak 2 


5 machiavel. But the exciſeman from Hereford, and 
che man who had been a diftiller, had no ſuch lofty. 
motions ; they could ſee no further than pounds, ſhil- 

ugs and pence; they computed that gd. per month 
was 38. per year, and 38. per year was 5d. per month: 
and, having found in one of the Malt-Acts, that the 
- compoſition was to be paid for every perſon, who, at 
any time during the continuance of the compoſition, 
ſould be of the compounder's family, they adopted | 
the idea, without confidering how practicable it was, 
how far it was actually practiſed in the Malt- com- 


poſition, « or how fimilar the two compoſitions might 
be, one of which is payable quarterly, the other an- 


| uwually; - and to their care, zeal, prudence, | CO» 
©  nomy and ln we are Sk "or * r 


clauſe: 5 


+ 


Every n muſt Hive & aolibt' & Sh 
4 every increaſe of his family, and pay 5d. per mont 
44 for the remaining part of the year for every per- 
« fon making ſuch increaſe.” A moſt contemptible 
bee object truly I But let us ſee: a difficulty at firſt ariſes, 
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and then an ambiguity. + My tenant compounds in 
Auguſt, and delivers his lift; at Michaelmas he 
| changes all his ſervants; the old liſt is certainly no 
longer of uſe, and if nothing further is intended, 
very unneceſſary trouble was given to the Brian, 
If a new liſt is to be bes . will you com- 


pel it? 


The A of F in a nt which is of is 
little uſe has made ſome men entertain a doubt, which 
ſeems to have no foundation. They have doubted _ 
whether, upon the chauge of ſervants, the additional 
duty was not to be paid for all thoſe who are newly 
taken into the family: but there is ſurely no founda< 
tion for that doubt; for the additional duty is to be 

paid only for the increaſe. If the number in family 
continues the ſame, there is no increaſe, and, conſe- 
quently, no additional duty. But though this doubt 
may be eafily removed, ' others will ariſe ; for what is 
an increaſe? does it mean 2 viſitor, or does it not? 


Ik it does, there alſo we are on a worſe footing than 


the compounders for Malt ; if it, does not, who are 
viſitors, and who are of my family? Conſider my 

child who paſſes a month's holidays with me in ſum- 

mer, my friend who paſſes with me all the time I can 
ſpare from parliament, my next brother who comes 
from the Temple, and my youngeſt brother who 
comes from Oxford, and paſs each of them their va- 
cations with me; are theſe my viſitors, or are they 
part of my family? Draw the line and tell me, who. 
are of my family, and who are not? 


Baut there is no equality i in all this. If Iam to pay 
for the increaſe of my family, why am I not to have 
a a drawback for the decreaſe ? Why is this eg 
eonſideration to diſgrace our ſtatute- ook in favour - 
af the revenue, without doing equal juſtice to the 
Lone upon the nn of his n * 0 

by Theses 


— 
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There is another proviſion well worthy. at your 


.  eonfideration. .- A man makes his calculation and 


compounds; the next year he calculates, and does 


not compound; ; © an exciſeman is to enter and gauge 


L all that is found in his cuſtody, and charge it with 


the duty,” What if the greateſt part of it was 


made before the commencement of the Act? What if 
it was made ſince the Act commenced, in ſome year 
in which the maker paid duty? All this ſignifies no- 
thing, the Act is very expreſs, 48. per hogſhead to be 


charged on all that ſhall be. found in his cuſtody : 


No means are pointed out, nor any intention ſuggeſt- | 


ed of making the diſtinction. That which was made 


5 before the Act commenced muſt pay the duty, and 
that mhich hes paid the en once muſt Pay ” a 1 5 5 


time. 


Let us now "Tow the auctiz we are oaks upon | 
the letting or lending of mills. The. caſe is ſome- 


— 


what different, whether the mill belong to a com- 


pounder, or a, perſon not compounding ; and here 


again the compounder has his hardſhips. He muſt 


give three days notice for every different perſon 


he either lets or lends his mill to, unleſs. ſueh per- 
“ ſon be a compounder or exempted, on pain of for- 


“ feiting 101.” I don't deny the neceſſity of this 
clauſe; we ſaid from the beginning the neceſſary 


clauſes for ſecuring the revenue will render the Bill 


f impracticable. This is one of the many proviſions 


which evince the truth of what was before laid down; 
that, where the original idea is wrong and the root 
faulty, the reſt will be mere patch-work, nothing can 
make it perfect or even tolerable. For ſee how this 
__ clauſe neceflarily reſtrains charity, humanity, and 


benevolence: If I would lend my mill, I muſt my- 
| {elf be at the trouble of ſending, Cod knows how 
far, to the er. or muſt truſt in thet — 7 
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man I lend it to: and it is. at my riſque that I a 
to truſt to his giving notice at the time required, or 
to the truth of the repreſentation he makes to me, 
- both of the ſum he is rated at, and the quantity of 


liquor he intends to make. If he neglect to give the 


notice, if he miſtake in the time, if he err in the ſum 
he is rated at, if he make a gallon or two above four 
hogſheads, I that am not only an innocent but a 


Charitable and good-riatured man, and have lent my 
mill to my poor neighbour, am to pay the penalty. 
Thoſe who borrow mills are the multitude, every man 


making a little: Conſider, therefore, how often my 
good nature is to bring me into jeopardy. In ſhort, 
this clauſe may be neceſſary, but it is cruel; but 
where the foundation was bad, the' ape ee muſt 


be faulty. The project was the project of bad and 
ill-deſigoing men, it was adopted and ſupported by 


thoſe who could. not ſee their way before them; the ; 


conſequences are ſuch as might be expected from the 


bad execution of a bad project. The true, the fa- 
vourite project was an exciſe; this was afterwards to 
be ſoftened into compoſition; compounders were to 


be at their caſe; no officer was to viſit them unleſs 
they ſold. But ſuppoſe they lend their mills, then 


| the revenue will be loſt if notice is not given and 
thus, in the end, the ſuperſtructure turns out fit for 


the foundation; and the compounder, who was to 


have no trouble, is to be drawn by his charity and 
| 4 nature into fifty . ee and * #5 


I. now a me not the conn man 1 
lends his mill, but the careful man that lets it: 


whether a compounder or not makes ſome difference ; 
the compounder has a little more trouble, and a great 
deal more riſque, It is obvious that J ſhall make 


the 


AS 


the poor man pay an extraordinary price for all the 
extraordinary riſque and trouble. No liquor is to be 
removed without a certificate, it muſt therefore be 
| _ gauged before removal; but when? There the Act 
| s filent; the officer may take his own time, he riſques + 
no penalty. Suppoſe the drink belongs to a poor 
man exempted, and that no duty ariſes from it to the 
government, will the officer be very alert in taking 
hip ride, gauging, and certifying for a parcel of drink 
which pays no duty? The firſt attention of the officer 
will be expected to be given to that which pays the 
duty: as to the poor man, whoſe drink pays none, it 
muſt wait. Here then is an additional trouble; thoſe 
who borrow mills, or hire the uſe of them, muſt ob- 
| tain houſe-room alſo for their drink, till the officer 
ſhall have leiſure to ſurvey it. The preſent and the 
neceffary practice is to remove the liquor as ſoon as it 
is made, and this immediate removal ſeems more ne- 
ceſſary now than ever, on account of the confuſion 
that muſt ariſe, if the drink belonging to the owner 
of the mill; and that which belongs to the ſeveral per- 
ſons he lends or lets his mill to, ſome of which may 
de gauged and charged, and ſome may not, are all to 
be kept in the ſame room, till the officer ſhall find 
leiſure to attend, gauge, and grant the certificates. 
Judge therefore how much the poor man may be 
made to pay for all the additional trouble and TO - 7 
and it may be doubted whether the hire of the mill 
__ will fall far ſhort of the duty on the liquor. EY 1 


1 bows 7 ſpoke of the trouble and difficulties 1 

3 : of obtaining a certificate, and the more I think of it 
| | - the moreaml at a loſs to gueſs why a certificate was 
thought fo neceflaty ; ; but no liquor is to be removed 
> without one, en pain of forfeiture: This is common 
to all perſons, to the man who is exciſed, to the man 


* is _— 2 25 the e A eerti- 
| —ficate 7 


* 


a EE ASS 34. iwa., cc 


1.3% 1 


fate muſt be kad even where no duty i is to ihe paid : 

it muſt be had to remove from one houſe to another, 
from the borrowed mill” the liquor is made at, to the 
houſe of the perſon it belongs to; it muſt be applied 
for at certain hours, and on certain days only, when 
dy law the office of exciſe is requited to be kept open, 

and the drink muſt be removed within the time limit- 


ed in the certificate. What clogs and interruptions. 
are theſe But to proceed: The officer is to enter 
the cellar, drink-houſe, &c. of every maker, and 
e of every compounder after his compoſition is ex 
< pired, and charge all the drink he finds there. 


' Suppoſe part of it was bought, is that to be charged? 2 
No, ſay they; the certificate will protect it: and 


much they know of farmers who ſay ſo. Will a re 
mer keep a 48. certificate? Has he his regular me- 


thods of filing papers, and turning to them when eall- 
ed for? Does he preſerve, what's of much more 


value, his landlord's receipts for rent? Can they all 


read ? Do they all know one certificate from another ? 
Indeed it is a ſtrange Act of Parliament which ſeems 


10 require from farmers all that regularity and method 


#hich : are ee in campung-haules, 


A farmer befor making, weihre he aka 2s 
much he may make, or how quick a vent he may 
have for it, muſt enter, not only his mill-houſe, cel-- 
lar, and the like, but every place in which he intends. 
to keep Cyder and Perry. All theſe places, and alſo 


every other place which ought to be entered, the offi- _ 


cer is impowered to ſearch. Moſt ſeaſons will oblige 


tte farmer to keep his drink in ſome, part of his 
dwelling g-hovſe ; plentiful ſeaſons. will oblige him to 


ule moſt part of ie. for that purpoſe ; cellars are uſually - 
within dwelliog-houſes, The poor muſt keep thei 


5 drink i in their dweling-houſes ; they have few of them 


any: Sher Place: ſome of chen muſt 5 HOOP it in the 
Ee. 
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very room they live in. Here chen is a power given 


to the officers of the crown to ſearch our houſes; but 
every man's houſe i is his caſtle, and the law and con- 


ſtitution of this country have always png a PART: 
| regard to it. 85 | 


- Heartb-money was given vp by Kibg Willfam, 
becauſe of the vexatious power of entry and ſearch,” 
with which the officers of the crown might harraſs 


the people. It is a power very unwillingly given in 
any caſe, and he that is ſubject to it will never look 


upon himſelf to be equally free with the reſt of the 


people. Grievous, very grievous is it to traders, 


who however ſuffer by it leſs than we ſhall. They * 


live for the moſt part in market- towns where the of= | 


fice of exciſe is kept, and bave at leaſt an oppor- 


tunity of knowing the countenances of thoſe who 
are to viſit them. But as to thoſe who are to be 
7 viſited in purſuance of this Act, the nobility, gentry, 


and clergy, the farmers, cottagers and labourers, men 
of the higheſt rank, and men of the loweſt, their 
bouſes are to be ſearched by thoſe whoſe very counte- 
nances are unknown to them. Theſe men need pro- 
duce no commiſſion and no warrant. If any obſtruc- 


tion ſhould happen, if a man ſhould be unwilling to 
let thoſe into his houſe whom he does not know; if 
an officer ſhould: require admittance, with that inſo- 
lence which great powers are apt to inſpire, and the 
free- born Engliſhman: ſhould ſhew a diſpoſition to re- 
_ + «preſs, and, perhaps, to correct the petty. tyrant, we 


know the conſequences ; but, thanks to the incle- 


mency of this ſeaſon, few of our conſtituents will feel 


the full weight of them this year. A penalty is in- 


curred of 50l. and indictments for what a man does 
ia defence of his houſe, againſt thoſe whom he never 
ſaw before, may be preferred and 1 in the 
. pre th _— 28 on; Ts 
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1 will lightly touch upon, a few more e things, 
Notice left at the dwelling-houſe with a child or a 
ſervant is a ſufficient ſummons for the owner of it. It 


is taken for granted, that the children and ſervants | 


will take proper care of this notice, and give it to 
the perſon it is deſigned for; but conſider what are 
the ſervants of farmers, and what are the children of 
labourers and cottagers, and then tell me whether the 
neceſſary punctuality can be expected from perſons - 
of their rank, and what en will ariſe for want 


of it. ; _ BEE 


„ again the many 408 inſtances in which 

the farmer is by this law made anſwerable for the 
punctuality of his ſeryants, and is to be puniſhed 
for their ignorance or treachery. If they do not con- 
form to his directions; if drink is at any time laid by 
them in an uaentered. place, or an unentered utenſil 
made uſe of; if they neglect to deliver the notices at 
the time required, or to fetch the certificate, or to 


take care of it; if they miſtake the day or the hour 


in which the exciſe-office is open; in all theſe caſes 
the ſervants may be involuntary offenders, or may 
maliciouſly intend to injure their maſter ; and he, who 


is entirely innocent, pays the penalty. 


Again, the makers of Cyder and Perry are at has 
"mercy of the exciſeman for the truth of his gauge; 
they are totally unprovided with checks upon the of. 
ficer. The Brewers have a relief in this caſe ; they 
and the commiſſioners of exciſe are each of them to 
chuſe an artiſt for aſcertaining upon oath the contents 


of the ſeveral coppers and brewing veſſels: But. we | 


have no relief of this fort, no ſecurity at all. 


-_— 


One thing more; look to the heavy penalties _ 


by this Bill, and ſee how eaſily they are incurred; 
N them vith the cireumſtances of thoſe ws” 


Vor. IV. : | Z. 1 : become 
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28 become nable to them, and then tell me how * 


% 


may a man depend on the continuance of what he 


has? See the anxiety of the creditor and the landlord, 
conſcious that their debtor and their tenant may, in 
any hour, and for ſome ſlight offence, incur penalties 


far beyond what the ſtock on their cltates will nale | 


them to pay. N En 
In the many objections which l Few eds I deſire 


to be rightly underſtood. There are ſome hardſhips 


. in our caſe which are not in others, and ſome of 
theſe are unneceſſary; but what I chiefly complain 


of are inſeparable from the thing itſelf, moſt of them 


common to all perſons exciſed, and neceſſary provli 


. fions for ſecuring the revenue. They confirm the 


truth of what was ſaid from the beginning; the ne- 


ceſſary means for ſecuring your revenue are incom- 


patible with our buſineſs, and. muſt introduce difficul- 
ties which we cannot maſter ; and patch the fyſtem 


as you pleaſe, you will find by late and dear-bought 


experience, that the fault lies at the root, and that 
every exciſe, however qualified, will be ſevere and 


ümpracticable if laid upon the maker. For you muſt 
have repeated journies to great diſtances for a eerti- = 


ficate to remove where the price of the thing ſold” is 


à mere trifle, and. notices in writing from men who 


can neither read nor write. Vou muſt have certain 


8 formalities, punctualities f in time and place; you muſt 


8 put in force, by your illegible black-lettered Act of 
Parliament, the ſeveral proviſions contained in the 


different parts of your antient illegible and unintelli- 


gible ſtatutes. You muſt have certificates to expreſs : 
What will never come to the knowledge of bim chat 


applies for them, powers of ſpeech, by men unknown, 


with the horrid conſequences of obſtructing them, 


and heavy penaltics diſproportioned to the offences 
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quired or | compelicd: to pay them. You. muſt intro- 
duce a mutual diffidence where hitherto .a mutual 
confidence, harmony aud charity have prevailed; you 
muſt render the creditor fearful for his debt and the 
landlord for his rent; you muſt lay inſuperable clogs 
on lending or letting mills. Vou muſt. make men 
ſuffer for involuntary offences, omiſſions muſt be 
made penal; you muſt lay the ſame tax upon all che 
different ſorts, the very waſhings and the ſour drink 
muſt pay the duty. You muſt take from 100,000 
families or more that birthright of Engliſbmen, that 
ineſtimable privilege the trial by juries, and ſubject 
them to the arbitrary determination of the creatures of 
the crown, and that in a caſe where we ought to be 
moſt tenacious of our privileges, where the crown 
and the creatures of the crown are proſecutors. You 
muſt ſend your fellow - ſubjects to ſue on their knees 
to juſtices of the peace and commiſſioners of the 
exciſe. for juſtice where they. have, been ill uſed. by 
the. officers, , and for mercy where they have. uninten- 
tionally offended. And all this you muſt do for the 
ſake of ſecuring an uncertain, and, probably, very 5 
inſufficient revenue, at a moſt enormous expence, to ; 
be collected by an enormous number of exciſc-officers 


"FR by a ſanding amy. a 


That there are great conflituciantt objeRtions to to 
exciſe of all ſorts, and over whomſoever laid, is paſt 
- doubt: and therefore no ſuch mode ought to be 
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uſed in a free country, except where no other can 


be uſed; nor ought any tax to be eſtabliſned which | 
muſt be raiſed by that mode, and can be raiſed by no 
other, except in. caſes of the utmuſt neceſſuy. If 
ever ſuch. neceſſity ſhould exiſt, the exciſe muſt be 
laid on the trader: for there it poſſibly may be com- 
plied with. He indeed will have his difficulties. and 

his reaſonable grounds of complaint. This addreſs, p 
„5 i , OY which, 
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RK 4 is already too long, . become much 
longer, if 1 ſhould enter into the ſeveral objections 


- againſt exciſe of every ſort, Suffice it to ſay at pre- 
ſent, that if exciſe is at any time and in any caſe 
neceſſary, the occupier of land and the private perſon 


in his family-conſumption are not the proper objects 
of it. When vou introduce this many- headed monſter 


into private Allies, into home-confumption, into 


the common produce of the farm, you introduce it 
among men who cannot conform to the proviſions of 


It. Their education, their occupation of various 
ſorts, their frequent avocations from home, the neceſ. 
Hity they are under of truſting much to ſervants and 
children, more ignorant and lefs attentive than them- 


ſelves, theſe, I fay, render conformity "impoſſible. 


Submit they muſt, it is their intereſt and their duty | 
to ſubmit to law, and 1 hope they know it: but 
what will be the operation of a law which brings 
upon men puniſhment unavoidable? Men will get out 


of it ſome way or other: that branch of huſbandry 


Which is thus diſtinguiſhed, will be totally neglected, 
that part of the produce of your lands will be had in 


remembrance only, and future times will diſtinguiſh 
vaur law, not as à law of reyenue, but as a law for 


inflicting pains and n on the n of 
en counties, 2 ; VV 


But the education of a cs enables 1 at leaſt 


to read and write; he can inform himſelf; he knows 
1 {where to find the office of exciſe, and at what days and 


hours it is open; he lives upon the ſpot, and has at 


leaſt a chance of knowing the exciſemen by ſight; ge 


is not totally ignonant of the powers given them by 


the ſeveral laws; he has probably. ſeen thoſe powers 
; executed in other branches of his trade from his child- 
i hood; it has been part of his education from the be- 
90 ginning to ow ad 8 theſe: blogs 3 
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t has been neceffary for hal fg in life, to ts. 


conformity and to practice ſubmiſſion ; he knows what 
he is to do, and he does it with regularity and method. : 
But; above all, he is exciſed voluntarily; he takes his 
trade and he continues it With all its burdens; he 


makes his cuſtomers ſatisfy him in ſome degree, tho 


not entirely, for every extraordinary trouble; as well as 
for every extraordinary expence. He, however, finds 
exciſe grievous enough with all theſe advantages: and 


there is not a friend to ſociety, or a friend to the con- 
ſtitution, who does not wiſh to relieve him from it. 
But while the neceſſities of the ſtate continue what 


they now are, a debt of near one hundred and fifty 
millions, and a great conſtant annual expence, it is 
impoſſible to diſcontinue thoſe taxes which cannot be 
coollected but by exciſe, or to free the trader from that 


unequal burden, that ſevere law, which he has long 


groaned under, and which he will continue to groan - 
under, till the public expence ſhall be contracted, and 


the eſtate of the nation enlarged, not by adding tax to 


tax, but by encouraging its Agriculture, extending 5 


its commerce, and i mpte iN its manufactures. 


But the exciſe I now complain- of i is liable to this - 


further objection, in reſpect to many of the perſons. 
who are the objects of it. It introduces the exertion 


of extraordinary powers over a rank of men wWho love 


their liberty as well as their ſuperiors love, theirs, and 
who, thanks to the equity of our conſtitution, have 


not as yet been inured to oppreſſion, but who, unfor - 
tunately for themſelves, have not quite ſo much reflec- 


tion as their betters, and are more liable to be exaſpers 


ated: into an illegal and unwarrantable. oppoſition. At 


the ſame time theſe men are the multitude: Numbers 


give at leaſt the appearance of ſtrength, and that ap-. 


pearance is ſufficient to raiſe a Spirit, and that ſpirit 


may create miſchief, not to the government, for it is 


10 wow 85 that . will be able to A 
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the law while i it is law, but to the unfortunate people 

themſelves. I am unwilling to dwell up this ſubject, 
leſt I ſhould be thought inclined to encourage, ſome*®. 
thing, which, if it ſhould happen, no man would la- 


— 


ment more ſincerely than myſelf. I have, perhaps, 


8 office is to be intruſted with the power of oppreſſion, 

* low, ignorant and defenceleſs men, the helpleſs, unin- 
formed, unenlightened, and unbefriended multitude 
are not the proper perſons over whom that power is 
to be exerted. Would you give the power in any cafe? 
gvie it where the higher orders of men are to become 
ſubject to it; give it, for inſtance, in the plate- act. 
We may truſt, in ſome degree, that it will not be 

"improperly made uſt of againſt thoſe who have the 
neceſſary means of defence. Great eſtates, ſuperior 


theſe neceſſary means. But what are the poor farmers, 

© cottagers and labourers? what means are they poſſeſſ- 

ccc of? Deſpair muſt neceſſarily ariſe from a ſenſe of 

Fo their own weakneſs, when ſmarting under the rod of 

6 power they look up to office, and are forced to ac- 
knowledge the inferiority of their ſtation and the de- 

1 pendency of their condition, and the wiſeſt miniſter 

we have knows not what my be the e of 1 


that deſ] Pair. 


1 


* ill this year, I believe, ab men. 1 an OM of 

a general exciſe carried beyond the trader. Sir Robert 
Walpole's ſcheme was certainly confined to the trader. 
How far he might have intended to- carry his plan, 
and to extend it from one trader to another, till it 
2 become a general exciſe on trade was matter of 


e ed of intending to lay it on the neceſſaries of life in 
private houſes, or on the produce of land in the hands 
de he farmer! On the trader within certain deſerip- 
tions he might have hoped to fix it by the aſſiſtance of 


* 


ſaid enough already to juſtify this coneluſion; where 


knowledge, powerful connections, give to ſome men 


much controverſy : but he certainly was never ſuſpect-. 


tm 1 


the landed intereſt : but he never preſumed to hops: | 
that any- country gentlemen would -exert themſelves | 
to lay it upon the produce of land, and the neceſſaries 


of life, in the hands of houſcholders, freeholders, 
farmers, cottagers and labourers. Limited as his pro- 


poſal was, compare it to the: exciſe now in queſtion, 
and you will ſee that it is as the Feather to the Mil- 
ſtone. Once, indeed, a more general exciſe was at- 
tempted; it was when exciſe was firſt eſtabliſhed: the 
hiſtory is worth your knowing, even miniſters os, 
draw ſome uſeful knowledge from it. 


— 


In 1643 was eſtabliſhed che firſt excifh.” It was ge- 
neral in a very extenſive ſenſe of the world; it lay on 
many articles of home · conſumption: among other 
things, victuals were exciſed, and a duty of exciſe 
was laid on Beer, Ale, Cyder and Perry, to be paid, 
not only by the firſt buyer, but by the houſe-keeper 
for what he brewed or made in his own houſe: and 
ſpent in his family. This exciſe produced the confu- . _ 
ſion which might well have been expected. A com- 
mitte was appointed to enquire into the obſtructions 
which the commiſſioners met with: but, it ſeems, 
theſe obſtructions continued, and in the year 1646 
another committee was appointed to remove . | 
and to prepare inſtructions. The parliament was ver 

_ gracious, for the ſame committee was ordered to pre- 
paare the reaſons for the firſt laying / of the exciſe and 
the neceſlity of continuing it, and to reſtrain the ar- 
bitrary power of the ſub- commiſſioners. But all this 
was not ſufficient : it might ſoften, but did not remove 
the evil. At laſt the public uneaſineſs roſe ſo high, 
that there was a tumult in London, and the exciſe-of- | 
| fice, which then ſtood in Smithfield, was burnt down 
in a riot. The parliament, however, perſiſted, and 7 

the people ſtruggled. In Auguſt 1649 another method 
was propoſed for charging private families; they were 


* be . in e to mee ſuppoſed conſump- 
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. tion, by Afteffors who were to he. appointed 5 the 
juſtices of the peace. This method, it was thought, 


would do mighty well: but a few months experience 


ſhewed that this method alſo was faulty; it was chang- 


ed and another ſubſtituted. Still exciſe on home - con- 


fumption was intolerable ; and, at laſt, the parliament 


gave up the point, and I2th December, 1651, reſolv- 


cad, that no Beer or Ale be exciſeable but fuch as is 


brewed by common Brewers, or elſe brewed to be 
ſold by Vintners and others brewing in their own 


Houſes, and ſelling again by retail or otherwiſe, On 2 
the 17th” this vote was ordered to be printed and pub- 


liſhed. I dent ſee that any alteration was at that 


time made in the exciſe on Cyder and Perry; the ex- 
ceiſe on victuals was, I think, taken off ſome time be- 
fore. Some obnoxious articles were certainly remain- 
ing; for, 5th September, 1660, while the remnants 
of this exciſe ſtill ex iſted, Colonel Birch reports the 
1 obſtructions, and a reſolution was taken in parliament 
for inforeing the collection. But in Novembet fol- 
lowing the legiſlature, after ſeventeen years experi- 


ence, paſſed that which is the firſt law of excjſe now 
ſanding in our ftatute-book, being the firſt that was 


eee. ſtabliſned by due authority, by which the exciſe was 
, =. . made no longer to lie on private e 82 8 


55 n confined to the trader. 


_ 


But it has been bid that our objections, to this 


exciſe proceed from factious motives, and an extra- 
Vagant defire to find fault. That there is nothing 
new in the principles on which this exciſe is eſtabliſh- 
ed, that every maker of his own Malt, and every 


planter of Hops is exciſed, and that Cyder and Perry, 
being the manufacture and not the produce, may as 
well be exciſed as Malt, Leather; Candles, and the 


. like; and, laſtly, that this is no extenſion, becauſe, 
as long as there has been an exciſe on Beer and Ale, 

EE es alſo Be there been one on ö and Perry. 

| As 
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| to the imputation of ration,” it has wh the 
common policy of all adminiſtrations to impute facti- 
on to thoſe who dared to find fault with any of their 
| meaſures. I did not, indeed, expect to hear it on 
the part of the preſent miniſters, who may well remen- 
ber, when even their oppoſition to miniſterial meaſures 
was ſtiled factious, and what they called liberty was 
by men in power called licentiouſneſs. I ſhall enter 
no further into that argument but ſay, that I intend” 
this as a diſpaſſionate addreſs. . Totally unconnected 
as I am, I ſtrive not to promote or to injure àanx 
faction; my only deſire is, by a fair and free repreſen- 
tation of the caſe, to recommend my conſtituents 
and their fellow-ſufferers to your protection. 


| The maker of his own Malt is exciſed, and fo is the 
maker of his own Candles, but this is voluntary, no 
man need be either tlie one or the other. There are 
traders who can ſupply him, and they were eſtabliſh- 
eld, before exciſe took place, If a man will under- 
take more than is neceſſary, and, in order to ſave or 
gain the profits of the middle-man, take upon him- 
ſelf the proper buſineſs of the trader, let him, with, 
1 profits of that bufineſs, have alſo its burdens. 
But is this the caſe of the maker of Cyder and 
Perry? If he does not make his fruit into drink, it 
will rot and ſtink on the ground, it will become a 


nuſance, it will deſtroy the cattle that eat it. Beſides, 


there is no ſuch trade as a Cyder-maker: ſurely it is 
not the i intention of this law to eſtabliſh one, a middle- | 
man between the farmers drink and the fruit it is 
made of! The fruit will not bear carriage, it will 
be bruiſed in the waggon, the juice will run out as 
it travels, carriage and re- carriage will coſt more 
than the value of the drink. Thus the farmer is 
under a neceſſity of grinding his fruit and manu- 
facturing it, as the learned call it. Cyder and per- 
fy. a manufacture: 0 is butter and cheeſe; fo is 
whey 


. b. 33 wy. . | 
. whey ae butter-milk. See where we -are led by. 
that principle upon which this tax is ſounded ! | FS 


- 


For exciſe, they ſay, may be laid on the pipduce. 
| of land, when once manufactured, without any re- 
ſpect to the impropriety of laying. it on any par- 
,”  Ficular deſcription of men. If ſo, what part of the 
produce of land will be exempted? for what part 
of does not go through ſome degree of manufac- 
f ture? Is not butter and cheeſe 2 manufacture ?. is 
not hay a manufacture? is not threſhed corn another? 
Sraſs and corn in the ſtraw we know are the pro- 
dauyee of land; milk may, with ſome latitude of ex- 
pteſſion, be called its produce; but it is manufac- 
ture which makes hay out of the one, produces 
fit for uſe from the other, and butter and cheeſe 
fſtom the third. If a farmer go beyond his pro- 
per ſphere, and take upon himſelf the buſineſs of 
A trader, if he work up has own | hides into leather, 
dis own ſuet into candles, and his barley into malt, 
it is his option, he is under no necefſity of doing 
it; there are the tanner, the currier, the tallow- 
n and the maltſter, eſtabliſhed tradeſemen, 5 
who can ſupply him. If he run into their buſineſs, 
let him take the whole of it, the burdens as well as 
he profits. But if he manufacture his own produce no 
further than neceſſity requires, let not the learned con- 
ound us, nor the great man miſlead us; ſuch. a 
manufacture in the hands of the Farmer ought not to 
doe exciſed, becauſe he cannot conform, and becauſe 
doe is a manufacturer, not by choice but by neceſſity. 
Nor would it be My national advantage that ne- 
ttaades ſhould be eſtabliſhed, in order to collect om 
them new objects of exciſe. It would, indeed, be a iy 
"moſt grievous abſurdity in cxconomy, as well as in 
politics, to ſend tons of Milk and Waggon-loads of 
Apples, travelling many miles, through all ſorts of 
= Pr and all res of bes,” to be . fit for uſe 


by 


tries will tell you, that eaſy and plain, as the few 
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by the new · invented traders, the Cyder-maker, PET 
Butter-maker, and. the Cheeſe-maker, ag e 


— 


But Hops are -extiſed: and the planter pays the 
duty, and ſubmits to the viſitation and penalties of 
the exciſe-law. He does fo, but how? not with thoſe 
clogs. and difficulties which are impoſed on us. He 
is under viſitation and ſearch about two months out of 

the twelve, and then his Hops are bagged, marked, 
and weighed, and the duty charged, and there ends 3 
his trouble; and fix months credit is given for the = 
duty. Here is no unintelligible certificate required, 
no notice on removal, no forfeiture for removal, 
without a certificate ; CROP is no conſtant viſitation -. 
and ſearch harraſſing and oppreſſing the farmer, 
from one end of the year to the other, till he „ 
ſubmit to xedeem it by entering into an unequal 
ecompoſition. Yet thoſe who live in the Hop- coun. 


things are which Hop-planters are to do, when 
compared with the many. intricate proviſions of this 
act, they are above the abilities of the farmers, who 
| often incur the penalties from mere Ignorance. - But 
ſee the dangerous influence and operation of this 
argument. The exciſe upon Hops i is brought as a. 
| precedent, Hops are exciſed in the hands of the 
farmer, why therefore ſhould not any other produce 
of land be exciſed alſo in the hands of the farmer? 
The ſame breath goes on, and aſks, with much 
conſiſtency, but little prudence, © If one part of the 
kingdom be exciſed, © why not the other?“ Hops 
are exciſed ; the queſtion whether rightly ſo or 
not; whather the planter. can or cannot comply; 
wheather the proviſions of that law, eafy as they are 
in compariſon to this, do not bring the planter _ 
of Hops frequently into diſtreſſes and difficulties 
through. his ignorance only; whether it is not an 
; offence againlt the Joon of our tree conſtitution to 
OE - WIL 
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ae the” pl anter of Hops to ſearch by the offi⸗ 


| | "cers, to arbitary detetminations, and to trials with⸗ 


out juries: all this is paſſed over, and the precedent 
only relied on; and the inference drawn is, that 


ſince the farmer is exciſed in one inſtance, ee him-.'' 
de exciſed in another. It behoves you to con- 


fider how much more powerfully two precedents 
Will operate than one, and to guard againſt being told, 
wat ſince not only the grower of Hops, but the ma- 
ker of Cyder and Perry pay exciſe for the produce _ 
of their farms, it is reaſonable that every farmer 
ſhall pay exciſe for every produce of land; for 
jf ſeveral parts of the man be exciſed, IMF Ts 
; not the P ; 


But this, ſay they, is no extenſion of the ine” 
clſſe- laws, becauſe there has been more than one 


. hundred years paſt an exciſe on cyder and perry, 


as well as upon Beer and Ale. Is this their politi- 


_ "eal arithmetick? Let me aſk. you, when the exciſe 


ſhall be introduced into your private brew-houſes, will 


A | you be ſatisfied with being told, © pray be eaſy, this | 


e js no extenſion of the exciſe-laws; the brewers 
« have been exciſed ever ſince the year 16432˙ 
Will you "compute that extenſion from the number 
of commodities made exciſeable, or from the num- 
ber of perſons reduced under that law? Is it from a 
tendetneſs to Beer, Ale, Cyder, and Perry, or is it 
not rather from a juſt and tender regard to the liberty 
of the ſubject, and to the peace and ſecurity due to 
| every man in his own dwelling, that, from the max- 
ing of the firſt experiment till this act paſſed, the ex- 
cife on all thoſe liquors was confined to the dealers 
and rerailers ? If *his i is no extenſion, neither will erat Y 
be any, when, in ſome future ſeffion; the exciſe ſhall 


be let looſe upon your private'Brew-houſes; and, EY +» 


virtue of the law of the laſt ſeſſion and one more, 


almoſt every e in 2 T become 12 CS 8 


ne laws of exciſe. l eee 5 
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Conſider one more inſtance of inequality and. "EN 
1 introduced by this law, which it was pretend- 
ed was to render all things equal and juſt. Till N 
year Hops were the only produce of land exciſed in 
the hands of the grower. The uncertain produce of 
Hops, and the great fluctuation in their price, gave 
to the raiſing of them, and to the dealing in them, 
an air of gaming that was catching even among far- 
mers. The landlord therefore found his hop- ground 
no diſadvantage ; ;. Tenants were willing to take, and 
the ſpirit: of gaming induced them to continue, 
though frequent ſufferers under the ſeverities of the 
exciſe-law. But this is not our caſe, the principal 
advantage our fruit- trees gave us, was ſome ordinary 
drink for the uſe of the family, This was no bad 
thing. Our fathers and our grand-fathers” thodght it 
worth procuring at a great expence, planting and re- 
planting, fencing, grafting, pruning. But now, what 
will a farmer ſay * y here are fruit-trees, I fee the marks 
of exciſe upon this farm: No, my ſtock is my own, 
and I can remove it where 1 pleaſe, and as long as 
there is a farm in England unexciſed, your ſour 
drink and your waſhings 1 never re to EN 
With you. . | 


Þ his Calais . is ours; but there is ther which 
: bu common to you all. Conſider fairly and attentivelß 
che impracticability of, this law, and the many 
oOccaſions in which men of all ranks, but particularly 
_ thoſe of the lower ſort; muſt offend unintentionally and 
through mere Ignorance. Conſider the ſevere penalties 
and the vexatious modes of proſecution. . Confider 


to the tools of government to ſhew partiality, to 
be kind and indulgent to thoſe who will be de- 
pendent as themſelves, and to put in full force all 


. e fh he e time, the 
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3 ſeverities of law againſt the honeſt and inde- 
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even the powers of mitigation, and the means they 1 0 . 


— Bro ra — ns 


* 
— r > Ups 
o - 7 * * 
1 


L 


time of election, and almoſt every freeholder in the 

county at the mercy of the exciſe-office. Conſider 
theſe things and remember, that your liberties and 
your properties, and every thing that you hold 


moſt dear, depend, in great degree, upon the free- 
dom of our elections. It is a tempting thing to 


adminiſtration to know that they have the power 
if they have 2 mind to uſe it. God forbid that 
vou ſhould fell your birth-right for a meſs of pot- 


tage j and that the little conſideration of eſcaping 


.'a part of this year's taxes ſhould induce you to ac- 
quieſce in the execution of a plan, which neceſſarily 
ſubjects us and our future nen d the e ; 
; - ence of the crown. $4 5 


Jo take away the freedom 5 a part, is ing = 
the moſt dangerous ſtroke to the freedom of the 


whole. Men Who are once habituated to ſlavery 


become not only unfit for freedom but averſe to 


it, and the proper inſtruments for fixing ſlavery on 

others. Acquieſcing in their own, chains, they are 
© unwilling to- ſee their neighbours without them. 
- Deprived of trial by juries and of that peace and 
_ ſecurity which every man expects | in his own dwell- 


ing, involved in the intricacies of an impracticable 


las and incurring penalties for involuntary offences, 
ſubjected to the inſolent ſearch of officers and to 


the arbitrary determination of the creatures: of the 
crown, it may well be expected, that, in ſome fu- 


ture day, we ſhall ſhew that we are but men, and 
poſſeſſed of no ſhare of virtue beyond what falls, 
ia general, to the lot of mankind. In ſuch a ſitua- 
tion it niay become a conſolation to us to ſee our 

fellow-ſubjedts deprived of thoſe. benefits which we 


enjoy no longer, and reduced under the ſame hard- 


ſhips, all diſtinctions taken away, and one general | 
c guality eſtabliſhed over all perſons in — 1 
5 w_g as "wells in 1 e — 1 
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ik you are intereſted in preſerving our freedom and 
he? freedom of our elections, in maintaining and 


encouraging in us theſe free and manly ſentiments 
which we ſhall entertain while we continue free but 


no longer, and in defending your own Brew-houlſes, 
your own conſumption, and the produce of your land 

from the viſitation of exciſe, you muſt look with 
attention and reſolution upon the dangerous precedent 


now before you, and upon the neceſſary conſequences 2 


of thoſe principles which are now eſtabliſhed. You 


| muſt remember that it has been ſaid by thoſe in au- 


thority, If one part of the kingdom be exciſed, 


tc Why not the other ?” Look then to our caſe, ſe: . 


the. neceſſary proviſions where exciſe is laid on the 
produce of land and on articles of home-conſumption. 
Judge for yourſelves how practicable are thoſe pro- 
viſions, See the penalties and ſee how they are to be 
recovered. . See the dependency we are reduced ta, 


and the laviſh notions to which we ſhall be too ſoon *- 
| accuſtomed. Guard againſt that day, which is not 


diſtant: look to your own ſecurity, the future free- 


dom of your own elections, and the preſervation of 


thoſe noble ſentiments of freedom which diſtinguiſh - 


you from the reſt of mankind; and inſtruct your re- 
a preſentatives to nip the precedent in its bud, to check 


its growth, and to protect your houſes, yourſelves, 


your families, and your poſterity: from the operation 
and influence of principes, ſo much the more danger- 


ous,” as they divide us for the preſent, by ſtriking 
only at à part, but are, in their nature, univerſal, and 
muſt neceſſarily end in one general and impracticable | 
3 over every family i in the kingdom. N 


1 cannot e this addreſs without making PER ; 


<7 extracts from Dr. Blackſtone's excellent edition of the 
Great Charter- To aveid repetition I ſhall: ſelect 


9 two en! 8 one of them roms Es John's | 
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* , by 8 f f 
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magna charta in the ſeventeenth year of bis reign, - 
and the other from the magna. charta of Henry the 
Third in the ninth year of his reign. They will 


1 75 


* 


oint . out but too plainly how the laws... of exciſe 5 


ak in upon the antient conſtitution of this king- | 
ow and, particularly, upon thols falem roles» : 
Noun ot que OO 5 1 5 
N brats: EY hp" öde ; 
Son of the — repeatedly confirmed by 


. Freſh charters for that purpoſe, made ſacred by the 
ſolemn excommunication denounced againſt all tranſ- 


Theſe charters were 


greſſors, ſecured by uncommon,” and, I may ſay, un. | 


conftirutional powers, veſted in twenty ve barons by 
FNing John's charter, and in three: Enights or prin- 

_ cipal' freeholders'to be choſen out of each count 

by the Articuli ſuper Chartas of Edward the Firſt; 

and, laſtly, as Sir Edward Coke obſerves, eſtabliſhed, 

Confirmed, and commanded to be put in execution, 
by no leſs than e ſeveral en of Parlia- 


73 An 2 "=: 


8 
| ent. 2 7 „ 7 cp 
| ' "& n % 7 * WW. 
, 1 7 ** > oP 


as 7 15 „ 2 4 ©: 1 25 100 o #44 4 5 1 


. Liber! 1080 50 Cs pro pat vo delits | 


# niſi ſecundum raodum delicti et pro magno delicto 
4 amercietur, ſecundum magnitudinem delicti ſao 
£ contenemento ſuo et mercator codem modo ſalya 
e Mercandiſa ſua et villanus coder modo ſal vo . 
e, wainnagio ſuo ſi inciderint in miſericordiam nof-  : 
i. tram et nulla predictarum miſericordiarum pona - 
8 Mt tur! nil FE Sacramentum 1 . de 
; 1455 EN: 55 . | 


eee - Magus © Charta R. Johan, *. 50 


= > n "Wa? 
SB, PL 


p A” 


. 5 el: | 
3 „ Nullus Lider Homo capi iatur 9 impriſonetur 
. vel diſſaiſictur de libero Tenemento ſuo vel Liber- 


ac tatibus vel Liberis conſuetudinibus ſuis, aut utla- 


266. getur aut exuletur aut aliquo alio modo deſtruatur 
10 nec * eum . nec IP eum mittemus nit 
ES ; _ 5 ZE Per 


\ . 


= 
9 


7 


i 


'& per "INT Judi benen fuorum vel 15 Leger „ 
„ cc. Terre.“ 1 8 1 


” £48. y 


lte Charts R. "Howie 3. c. 35. 8 8 ; 


"A's very. 1 piece of poetry is ſo applicable to the | 
preſent purpoſe, and, particularly, to theſe quota- 
tions, that I cannot help adding it. Indeed it ſeems . 
as if Mr. Addiſon had been juſt reading theſe, and 
| ſome other parts of Magna HOO. when he 1 : 
the following lines: 7 | 


46 Remember, 0 my Friends; the 3 the Wishes, 
. The glorious Plan of Power delivered down, 
* From Age to Age, by your renown'd 1 
So dearly bought, the. Price of fo much Blood: 
« O let it never periſh in your Hands! | 
4 But piouſly tranſmit it to your Children. % 


— 


| Let me now ſubſeribe myſelf, | | © 85 
1 : ou great truth and eſteem, 33 
3 Vour faithful friend 8 
LY x 7 | E. 4 A | Repreſentative. 1 „„ „ 
* DER COUNTY.. E — 5 
P. 8. Whit: x: was weling: thi: 3 1 e ia 2 5 
the printed News-Papers the Inſtructions of the High- 5 
Sheriff and Grand- Jury of the County: of N orfolk to 
their Repreſentatives in Parliament: which are, 
„That, upon any "application made by r 
repeal of ſo much of the late Act as relates to te 


& Duties, and not to the Mode of Collection only, : 5 
« they, (their Repreſentatives,) ſhall lay before te 


* 1 


6 Houſe the true State and unequal Burthen of the 1 
« Taxes now charged on Malt and Beer, and „ 
cute ſuch Relief as ſhall be reaſonable and equi. 


| OM As 1 have great. WIE for the higb- 
0 „ Aa. ſmeriff 


3 32 8 * 255 - ; . 0 1 . * 4. | 


8 1 


Xs, 38 


| +: 1 1 85 5 
bene and KEE, of every county, * ſhould be 
very ſorry to miſapprehend them or to impute any 


| thing to them which they do not mean. But I think 


it very clear, that they complain of ſome inequality 
they lie under. Now I cannot ſuppoſe that they mean 
that the taxes on Malt and Beer ſhould be taken off; 
the public, 1 fear, is not in a ſituation to ſpare 1 
large a revenue; if it were, we ſhould be very ready | 
to join them in ſuch application. The account laid 5 
before the Houſe of Commons ſhews, that we are 
pretty much intereſted in the Malt-Tax, and pay a 
conſiderable proportion of it. Neither can I ſuppoſe 
that they mean to complain of the Beer-Tax, when 
the inhabitants of great towns, who muſt buy of the 
Brewer, are compared with thoſe who live in the 


country, and can brew their o.] drink, The only 


remedy for this is an exciſe on private Brew-houſes ; 


755 and there we ſhould rotally, differ from them. But 1 


do ſuppoſe that they mean to tell their repreſenta- 
tives, that the continuance of the late Tax on Cyder 
and Perry is neceſſary for the eftabliſhment of an 
equality in all forts of beverage, and ought to be ad- 
bered to, but that the mode of collection may be 
altered. Thus far we thank them, for we collect an 
eyidence from it, that even in the breaſts of thoſe 
who with to fix the duty upon us, there ariſes an in- 
e objection to the mode of collection. Now | 
take away that mode, and I have the greateſt autho- 
\ Fity for ſaying, that no duty can be collected from 


the maker. For here is the great objection, the duty. | 
is laid on the maker; and two intolerable evils ne- 


Reo ral follow from it. Firſt, it muſt be collected 
by exciſe, it can be collected by no other mode: the 
cexciſe, though the moſt grievous part of the law; is 
but tne neceſſary conſequence of the firſt propoſition 


3 5 26 POL 27 5 be laid on the N D The high- 
l her iff = 
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x 


— 


„ 2 
ſheriff and grand-jury ſeem ſenſible of the ms of 
this evil. Secondly, it muſt become an unequal. 
_ Tax, [the good and the bad muſt pay the ſame duty. 
'The ordinary farts, the mixt drink, che waſhings, 
what turns ſour and is given to the Pigs muſt pay 
the duty: and that duty muſt be high, or it will not 
anſwer the expence of collecting. If therefore the 


high- ſheriff and grand- jury mean the continuance of 


theſe duties, it will behove their repreſentatives to 
ſhew the reaſonableneſs of this miſcrabje ſtuff paying 
a a duty equal to Malt Liquor brewed- after the rate 
of five buſhels of Malt to the hogſhead. And after 
they ſhall have evinced the truth of this propoſition, | 
they will do a very agreeable thing to their conſti- 
tuents, and a mighty kind thing by us, if they will 
ſhew how any duty impoſed upon the * can be 
erlebe s but by the rg of Exciſe. 


